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JUDICIAL ACTIVISM VS. DEMOCRACY: WHAT
ARE THE NATIONAL IMPLICATIONS OF THE
MASSACHUSETTS GOODRIDGE DECISION
AND THE JUDICIAL INVALIDATION OF TRA-
DITIONAL MARRIAGE LAWS?

WEDNESDAY, MARCH 3, 2004

UNITED STATES SENATE,
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND
PROPERTY RIGHTS, OF THE COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:05 a.m., in
room SD-226, Dirksen Senate Office Building, Hon. John Cornyn,
Chairman of the Subcommittee, presiding.

Present: Senators Cornyn, Kyl, Sessions, Feingold, Kennedy,
Durbin, and Leahy.

OPENING STATEMENT OF HON. JOHN CORNYN, A U.S.
SENATOR FROM THE STATE OF TEXAS

Chairman CORNYN. This hearing of the Senate Judiciary Sub-
committee on the Constitution, Civil Rights and Property Rights
shall come to order.

Before I begin my opening statement, I want to thank Chairman
Hatch for scheduling this hearing. The topic of our hearing today
concerns the institution and legal status of marriage, the bedrock
institution of our society.

Last September, I chaired a hearing on the Federal Defense of
Marriage Act. That September hearing anticipated the course of
events that have subsequently taken place in recent months, and
I thank Chairman Hatch for scheduling that hearing as well.

I also want to express my gratitude to Senator Feingold and his
devoted staff. They have worked hard with us to make this hearing
possible today. Today’s topic triggers strong emotions and passions
of well-meaning people on both sides, so I am especially grateful for
our good working relationship. Although the custom for hearings in
this Subcommittee has been a 2:1 ratio for witnesses, Senator Fein-
gold requested a 4:3 ratio, and I was happy to oblige. My staff was
not informed of his third and final witness until the close of busi-
ness yesterday, but I am nevertheless pleased to have the testi-
mony of the NAACP today on such an important issue, and I am
glad we were able to find a way to work together as much as pos-
sible in a bipartisan fashion, even if we find ourselves on the oppo-
site ends of votes from time to time.
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Our hearing this morning is entitled “Judicial Activism vs. De-
mocracy: What Are the National Implications of the Massachusetts
Goodridge Decision and the dJudicial Invalidation of Traditional
Marriage Laws?” In light of recent events, this hearing, I believe,
is both important and timely.

An ongoing national conversation about the importance of mar-
riage intensified when four Massachusetts judges declared tradi-
tional marriage a “stain” on our laws that must be “eradicated.”
Since then, Americans have witnessed startling and lawless devel-
opments nationwide, from New York to San Francisco and points
in between. Those who saw our hearing in September know that
today’s debate over marriage was actually sparked last June when
the U.S. Supreme Court issued its controversial ruling in Lawrence
v. Texas.

In the hands of activist judges like those in the majority in Mas-
sachusetts, and in California and elsewhere, part of the rationale
adopted in Lawrence, one that was completely unnecessary to reach
the result, presents a clear and present danger to traditional mar-
riage laws across the Nation. Now, that is not just my conclusion.
It is the conclusion of legal experts, constitutional scholars, and Su-
preme Court observers across the political spectrum.

It is important to note at the outset the American people did not
start this discussion, nor did Members of Congress on either side
of the aisle. It is important in an emotional area like this to be
clear and honest. The only reason that we are having this hearing
today is because of the work of aggressive lawyers and a handful
of accommodating activist judges.

Across diverse civilizations, religions, and cultures, humankind
has consistently recognized that the institution of marriage is soci-
ety’s bedrock institution. After all, as a matter of biology, only the
union of a man and woman can produce children. And as a matter
of common sense, confirmed by social science, the union of mother
and father is the optimal, most stable foundation for the family and
for raising children.

Unsurprisingly, then, traditional marriage has always been the
law in all 50 States. At the national level, overwhelming Congres-
sional majorities representing more than three-fourths of each
chamber joined President Clinton in 1996 in seeing the passage of
the Federal Defense of Marriage Act.

In light of this extraordinary consensus, it is offensive for anyone
to suggest that supporters of traditional marriage—to charge them
with bigotry. Yet that is exactly what activist judges are doing
today: accusing ordinary Americans of intolerance while abolishing
American institutions and traditions by judicial fiat.

Renegade judges and some local officials are attempting to radi-
cally redefine marriage. Marriage laws have already been flouted
in Massachusetts, California, New Mexico, New York. Lawsuits
seeking the same result have been filed in Nebraska, Florida, Indi-
ana, lowa, Georgia, Arizona, Alaska, Hawaii, New Jersey, Con-
necticut, and Vermont, as well as in my home State of Texas. This
is no longer just a State issue. This is a national issue.

Disregarding the democratic process, four judges in Massachu-
setts concluded that “deep-seated religious, moral, and ethical con-
victions” underlying traditional marriage are no rational reason for
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the institution’s continued existence. They contended that tradi-
tional marriage is rooted in persistent prejudice and invidious dis-
crimination and is not in the best interest of children. They even
suggested abolishing marriage outright, suggesting that if the leg-
islature were to jettison the term “marriage” altogether, it might
well be rational and permissible.

Apologists for the Massachusetts court lamely contend that de-
mocracy and marriage can be restored in that State, but not until
2006, and only through a process citizens should not have to en-
dure just to preserve current law. Moreover, the problem, as I
pointed out, is not just limited to Massachusetts. In California,
courts have refused to enforce the State’s law defining marriage as
between a man and a woman against a lawless mayor. New Mex-
ico, New York, and Illinois officials have followed suit. And just
this morning, I read that officials in Oregon are joining this trend.

Defenders of marriage and democracy alike recognize that this is
a serious problem and, indeed, I repeat, a national problem requir-
ing a national solution. Congress recognized the national impor-
tance of marriage in 1996 by codifying a Federal definition of mar-
riage, as I mentioned earlier, by an overwhelming bipartisan vote.
Most officials on both sides of the aisle continue to express their
support for traditional marriage, but words are not enough to com-
bat judicial defiance. If elected officials are to retain their relevance
in a democracy, indeed, if we are to remain faithful to our National
creed of Government of the people, by the people, and for the peo-
ple, words must be joined by action.

True, the Constitution should not be amended casually, but seri-
ous people have reluctantly recognized that an amendment may be
the only way to ensure survival of traditional marriage in America.
Why is an amendment necessary? Two words: activist judges.

Legal experts across the political spectrum agree that the Law-
rence decision presents a Federal judicial threat to marriage. Har-
vard law professor Lawrence Tribe has said, “You would have to
be tone deaf not to get the message that Lawrence renders tradi-
tional marriage constitutionally suspect.” According to Tribe, the
defense of marriage is now a Federal constitutional issue, and he
predicts that the United States Supreme Court will eventually
reach the same conclusion as did the Massachusetts Supreme
Court.

Tribe’s predictions are confirmed, of course, by the Massachu-
setts ruling, which not only invalidated that State’s marriage law
but also suggested that Lawrence might be used to threaten laws
across the country, including the Federal Defense of Marriage Act.
Tribe is also joined by some Members of Congress who argue that
that Federal law is unconstitutional.

Moreover, constitutional scholars predict that Nebraska, which
has approved a State constitutional amendment defending mar-
riage, may soon see that amendment invalidated on Federal con-
stitutional grounds in a pending Federal lawsuit. Another Federal
lawsuit has been filed in Utah to establish a Federal constitutional
right to polygamy under Lawrence.

The only way to save laws deemed unconstitutional by activist
judges is a constitutional amendment. Indeed, we have ratified nu-
merous amendments as part of the democratic response to judicial
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decisions before, including the 11th, 14th, 16th, 19th, 24th, and
26th Amendments.

I want to close my opening remarks by emphasizing that this dis-
cussion must be conducted in a manner worthy of our country. It
should be bipartisan, and it should be respectful. The defense of
marriage has been a bipartisan issue in the past, and I hope it will
continue to be one. It was a Democrat during the last Congress
who first proposed a Federal constitutional amendment to protect
marriage. And as we will see today, our panel is comprised of tradi-
tional marriage supporters that transcend political party lines.

The discussion must also be respectful. I have often said that
Americans instinctively and laudably support two fundamental
propositions: that every person is worthy of respect, and that the
traditional institution of marriage is worthy of protection. Through-
out the Nation, children are being raised in non-traditional envi-
ronments—in foster homes, by single parents, by grandparents, by
aunts and uncles. We will hear more about this this morning. We
know they are doing the very best job they can under challenging
circumstances. We can respect the hard work they are doing while
at the same time adhering to the dream for every child, which is
a mother and father in an intact family.

In 1996, Senator Kennedy pointed out that there are strongly
held religious, ethical, and moral beliefs that are different from
mine with regard to the issue of same-sex marriage which I respect
and which are no indications of intolerance. I hope that spirit con-
tinues today. I trust it will. Millions of Americans who support tra-
ditional marriage should not be slandered as intolerant. The insti-
tution of marriage was not created to discriminate or oppress. It
was established to protect and nurture children.

[The prepared statement of Chairman Cornyn appears as a sub-
mission for the record.]

With that, I am pleased to turn the floor over to the Ranking
Member of this Subcommittee, Senator Feingold, for his opening
statement.

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Thank you, Mr. Chairman.

It is common practice in the Senate to thank the Chairman for
holding a hearing. I am afraid I cannot do that. But what I can
do is thank you for your courtesy to me and my staff, particularly
with regard to the witness, so we have to make a distinction be-
tween whether we believe this is something that we should be de-
voting substantial time to versus the courtesies that we are truly
grateful for. And, Senator, you have been very courteous to us
throughout.

Now, Mr. Chairman, this is the second time in 6 months that
this Subcommittee has held hearings on the issue of whether the
Federal Government should regulate marriage. Proponents of a
Federal marriage amendment say that traditional marriage is
under attack. They would have the American people believe that
there is a national crisis, and as the Chairman suggested, that ren-
egade judges have run amok over the will of the people, the laws,
and the Constitution.
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I would say to you that nothing could be further from the truth.
I believe a constitutional amendment on marriage is unnecessary,
divisive, and utterly inconsistent with our constitutional traditions,
which this Subcommittee has a special responsibility to protect.

I object to the use of the constitutional amendment process for
political purposes, and I am sorry to say that I believe that is ex-
actly what is going on here.

The President supports a constitutional amendment. The Chair-
man of the Judiciary Committee says he is going to force an
amendment through the Committee. And the Chairman of the Re-
public Conference said this weekend that there will be a vote on
the Senate floor on the amendment this year. Yet few believe that
this effort will be successful. This, unfortunately and sadly, is a di-
visive political exercise in an election year, plain and simple.

The regulation of marriage has traditionally been left to the
States and to religious institutions. In addition, our Nation has a
long tradition of amending the Constitution only as a last resort,
when all other means to address an issue have been exhausted and
found inadequate. With only one State having recognized same-sex
marriage and no State having ever been forced against its will to
recognize a same-sex marriage from another State, we are miles
away from reaching that point on the issue of gay marriage.

The title of this hearing is “Judicial Activism vs. Democracy.” On
the issue of same-sex marriage, I am especially troubled when I
hear this label used because it is not only a gross
mischaracterization of the current legal landscape, but it sounds as
though advocates of a constitutional amendment think that judges
should have no role in our constitutional democracy. If the
Goodridge decision, which was based on the Massachusetts State
Constitution, is really a case of judges’ imposing their will on the
people of Massachusetts, then the people of Massachusetts, through
their elected representatives, will surely overrule the court and
amend their State Constitution. That process, the outcome of which
is uncertain, is already under way.

Similarly, if the people of California or New York disagree with
the mayors of San Francisco or New Paltz, and if the courts do not
strike down these actions based on current law, the people have
ways of making sure their will is carried out.

No one in this room knows what the outcome of these State proc-
esses will be, but we do know this: In no State have the people
been deprived of their ability to resolve the issue for themselves.
The legal and legislative battles as well as the public debate have
just barely begun. Yet we in the Congress are now being asked to
intervene, to quickly answer all these questions for all States and
effectively for all time.

It is the proponents of this constitutional amendment, not the so-
called activist judges, who threaten to take this issue away from
the American people.

It is true that the constitutional amendment process ultimately
involves the people through their Representatives in the Congress
and again more specifically in the State ratification process. But I
simply fail to see how it is more democratic to have three-quarters
of the States decide this issue for Massachusetts than to let the
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people of Massachusetts, or Wisconsin, for that matter, decide this
for themselves.

The proponents of a constitutional amendment say they are wor-
ried that same-sex couples will marry in Massachusetts and move
or return to other States demanding recognition of their marriages.
But, again, no court has decided such a case. And as Professor Dale
Carpenter testified at our last hearing, and as we will hear this
morning from Professor Lea Brilmayer, it is entirely possible, if not
likely, that under the Full Faith and Credit Clause, no court will
require a State to recognize a same-sex marriage conducted under
another State’s laws.

Furthermore, as the Chairman pointed out, Congress has already
acted in this area, and its action so far stands unchallenged. The
Defense of Marriage Act, which was enacted in 1996, is effectively
a reaffirmation of the Full Faith and Credit Clause as applied to
marriage. It states that no State shall be forced to recognize a
same-sex marriage authorized by another State. Although I was
one of those who voted against this bill, I understood that DOMA
was passed to prepare for the possibility of one State recognizing
gay marriage, as Massachusetts has now done.

Why, then, do we need a constitutional amendment when we do
not even know yet whether DOMA successfully addressed the prob-
lem it was supposed to address? Of course, it is possible that the
law could change. A case could be brought challenging the Federal
DOMA, and the Supreme Court could strike it down. But, Mr.
Chairman, do we really want to amend the Constitution now, just
in case the Supreme Court reaches a particular result later on? Do
we want to launch what amounts to a preemptive strike on our
Constitution? That should give every American pause.

There is another reason I will oppose a constitutional amend-
ment. An amendment regarding same-sex marriage would write
discrimination into the governing document of our Nation. The
Framers of our Constitution created a document that establishes
the structure of our Government and protects the liberty of every
American. In addition to the Bill of Rights, our Constitution now
includes 17 amendments. Leaving aside the misguided Prohibition
amendment and the amendment that repealed it, some of the
amendments address the structure of our Government while all the
rest protect fundamental rights of our citizens.

In stark contrast, Mr. Chairman, this amendment targets a spe-
cific group of Americans and permanently excludes them from cer-
tain rights and benefits. The most often discussed text for a mar-
riage amendment would not only ban same-sex marriages, it would
threaten civil union and domestic partnership laws at the State
and local level. These are laws that have been enacted by and for
the people of those particular States and localities through the
democratic process. They have allowed same-sex couples and their
families to avail themselves of certain benefits that cannot be pro-
vided for by contract, no matter how much they spend on lawyers.

Mr. Chairman, in the audience today we have families who
would be directly affected by such a drastic action. These are fami-
lies headed by same-sex couples who already do not enjoy the bene-
fits and privileges of marriage that opposite-sex couples enjoy.
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They would be further harmed by a constitutional amendment that
stigmatizes them and belittles their aspirations for their families.

The proponents of the marriage amendment, including the Presi-
dent of the United States, say they want to conduct the debate in
a civil manner with respect for those in our society who are gay
or lesbian. But taking away a group of people’s rights forever can
never be done in a civil manner.

The Constitution is meant to protect rights, not deny them. That
is our tradition.

Finally, Mr. Chairman, I am concerned that this Subcommittee
is again focused on a remote hypothetical issue when there are real
problems facing American families today, not a year from now or
a few years from now or sometime in the future, maybe, but today.
I cut short a meeting with the wonderful representatives of the
Wisconsin National Guard today in order to come here and focus
on this. I think that meeting should have gone a little longer and
this one shorter.

Each year I visit all 72 counties in Wisconsin and hold a listen-
ing session. These meetings are not organized around a specific
topic. I do not set the topic. Instead, my constituents can come and
speak with me about any topic on their minds. In my first 33 lis-
tening sessions this year, 1,638 people attended and 786 asked
questions or made statements. Of the people who stood to ask me
questions or offer opinions, 139 people were concerned about Medi-
care, prescription drugs, and the high cost of health care; 83 were
concerned about jobs, trade, and the economy; and 76 expressed
concern about the situation in Iraq and other foreign affairs issues.
Only 11 people raised the issue of gay marriage: six expressed sup-
port for a constitutional amendment, four were opposed, and one
person just asked about my position on the issue.

Today, Americans are losing jobs or facing the fear that their
jobs will leave the United States at any moment. Today, American
families are struggling to afford health care and to send their chil-
dren to college. Today, American families are watching their sons
and daughters, husbands and wives, fathers and mothers go off to
serve in Iraq hoping and praying that they will come home alive.
The American people desperately want us to address those issues.
Instead, we are holding our second hearing in 6 months on a con-
stitutional amendment to address court decisions that may some-
day be issued or legislatures that may someday reach conclusions
with which some will disagree. This constitutional amendment de-
bate will only divide our country when we need to be united to face
and solve our problems.

Thank you for your courtesy, Mr. Chairman. I look forward to
hearing from our witnesses.

[The prepared statement of Senator Feingold appears as a sub-
mission for the record.]

Chairman CORNYN. Thank you, Senator Feingold.

I would just say that this 1s not something that we are going to
reach consensus on, at least among the Chairman and Ranking
Member of this Committee, but perhaps we will through this con-
versation that I think is important—certainly I do not understand
your remarks to suggest that the issue of marriage is trivial, but
indeed I agree with you that there are many important issues that
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confront this Nation, and all of them important. The thing that
precipitated the need for this hearing—and we are not looking at
constitutional text today. We are not going to be talking about
what amendment might address this issue at this hearing. That
will be reserved for a later hearing. This is to help educate Mem-
bers of Congress and, to some extent, the American people about
what is happening across the country. And I do not think elected
representatives like Members of Congress are irrelevant to what
the public policy of this country should be. And, again, I do not
hear anything you have said to suggest otherwise. I just felt it was
important to make that statement.

I would now like to introduce the distinguished panel we have,
panel number one. Our panel today is comprised of legal experts
and community leaders who feel strongly about the issue of mar-
riage and the fundamental role it plays in our society. Today’s
hearing is about the national implications of what the Massachu-
setts court did in the Goodridge decision, and it is certainly rep-
resented by the broad geographical diversity of our panelists.

First, Reverend Richard Richardson is an assistant pastor of the
St. Paul African Methodist Episcopal Church in Boston, Massachu-
setts. He is also director of political affairs for the Black Ministerial
Alliance of Greater Boston. In addition, he serves as president and
CEO of Children’s Services of Roxbury, a child welfare agency. A
native of Cambridge, Massachusetts, Reverend Richardson received
his master’s degree in education from Cambridge College. He and
his wife have been foster parents for 25 years.

Pastor Daniel de Leon, Sr., of Santa Ana, California, is here on
behalf of the largest Hispanic evangelical organization in the coun-
try, and I am not going to pronounce the Spanish name. I will just
say the acronym is AMEN. AMEN represents 8 million members,
27 denominations, and 22 Latino nations. He is pastor of the larg-
est Hispanic evangelical church in America, Templo Calvario in
Santa Ana, California, where he ministers to Spanish- as well as
English-speaking parishioners. He earned his bachelor’s degree
from Southern California College, a master’s in education at Chap-
man College, and a master of divinity at the Meadowland School
of Theology. He was honored with an honorary doctor of divinity
degree in 1983.

Hilary Shelton is director of the Washington Bureau of the Na-
tional Association for the Advancement of Colored People. The
Washington Bureau is the Federal policy arm of the NAACP, and
Mr. Shelton has served as the bureau’s director for 7 years. He pre-
viously served as Federal liaison for the College Fund, UNCF, and
as program director of the United Methodist Church’s Social Jus-
tice Advocacy Agency. He is a graduate of the University of Mis-
souri and the Northeastern University in Boston.

Chuck Muth currently serves as president of Citizen Outreach.
A long-time libertarian activist, Mr. Muth has served as Chairman
of the Republican Liberty Caucus and the Nevada Republican Lib-
erty Caucus. He is also the editor of an electronic newsletter,
“Chuck Muth’s News and Views.”

Professor Lea Brilmayer is the Howard M. Holtzmann Professor
of International Law at Yale Law School. She is a specialist in
international law and the conflict of laws. She has previously
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taught at the University of Texas—I appreciate that—the Univer-
sity of Chicago, and NYU. She received her undergraduate degree
from the University of California at Berkeley and her law degree
from Boalt Hall. She is a co-author of a leading case book entitled
“Conflict of Laws.”

We are also honored to have with us the Attorney General of the
State of Nebraska, Jon Bruning, with us here today. General
Bruning was elected to serve as a Senator in the Nebraska unicam-
eral legislature in 1996 and was re-elected in 2000. In 2002, he was
elected Attorney General of Nebraska with 66 percent of the state-
wide vote. A fifth-generation Nebraskan and Lincoln native,
Bruning received his law degree with distinction from the Univer-
sity of Nebraska College of Law in 1994. He served as executive
editor of the Nebraska Law Review and received the Robert G.
Simmons Law Practice Award.

Maggie Gallagher is a graduate of Yale University and the presi-
dent of the Institute for Marriage and Public Policy. She is a na-
tionally syndicated columnist with United Press Syndicate and the
author of three books, including most recently “The Case for Mar-
riage: Why Married People Are Happier, Healthier, and Better Off
Financially,” published by Harvard University Press in 1999. She
also operates a Web-based discussion group, or Blog, on marriage
called marriagedebate.com. Through her writings, Ms. Gallagher
has emerged as one of the most influential women’s voices on mar-
riage, family, and social policy.

I would say to all of you thank you for being here. I know many
of you have traveled a long distance to be here, and we appreciate
your willingness to testify today and your enthusiasm for the issue.
To ensure that we have both the opportunity to hear from each
member of the panel as well as ample time for members to ask
questions, I will ask each witness to keep their opening statements
to 5 minutes, and then, of course, we will try to amplify what your
opening statements say and what is contained in your written
statements through our question-and-answer process.

We will, of course, obviously accept written remarks for the
record, and I will take this opportunity to mention that, without
objection, we will leave the record open until 5:00 p.m. next
Wednesday, March 10, for members to submit additional docu-
ments into the record and to ask questions in writing of any of the
panelists.

At this time I will also offer, without objection, the statement of
Senator Wayne Allard, who is the principal author of the only
amendment that I am aware of so far that has been filed in the
Senate, even though I will point out that I think I have seen as
many as six referred to at different times. But, of course, that will
be the subject of a future hearing.

Reverend Richardson, we would be happy to hear from you your
opening statement, please.
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STATEMENT OF REVEREND RICHARD W. RICHARDSON, AS-
SISTANT PASTOR, ST. PAUL AFRICAN METHODIST EPIS-
COPAL CHURCH, DIRECTOR OF POLITICAL AFFAIRS, THE
BLACK MINISTERIAL ALLIANCE OF GREATER BOSTON, AND
PRESIDENT AND CEO, CHILDREN’S SERVICES OF ROXBURY,
BOSTON, MASSACHUSETTS

Rev. RICHARDSON. Chairman Cornyn, Ranking Member Feingold,
and other members of the Subcommittee that may be joining us,
I want to first thank you for the opportunity to come before you
today. Again, my name is Richard W. Richardson. I am an ordained
minister in the African Methodist Episcopal Church in Cambridge,
Massachusetts, and I am also president and CEO of Children’s
Services of Roxbury, a child welfare agency. I have worked in the
field of child welfare for almost 50 years. In addition, I have been
a foster parent myself for 25 years, of course, along with my wife.

Finally, I serve as Chairman of the Political Affairs Committee
of the Black Ministerial Alliance of Greater Boston. The Black Min-
isterial Alliance has a membership of some 80 churches from with-
in the greater Boston area, whose primary members are African-
American and number over 30,000 individuals and families. I am
here today to offer testimony on behalf of the Black Ministerial Al-
liance as well as myself.

The Black Ministerial Alliance strongly supports the traditional
institution of marriage as the union of one man and one woman.
That institution plays a critical role in ensuring the progress and
prosperity of the black family and the black community at large.
That is why the Black Ministerial Alliance strongly supports a Fed-
eral constitutional amendment defining marriage as the union of
one man and one woman and why the Black Ministerial Alliance
is joined in that effort by the Cambridge Black Pastors Conference
and the Ten Point Coalition in Massachusetts.

The Black Ministerial Alliance did not come to this conclusion
lightly. I never thought that I would be here in Washington, testi-
fying before this distinguished Subcommittee on the subject of de-
fending traditional marriage by a constitutional amendment. As
members of the Black Ministerial Alliance, we are faced with many
problems in our communities, and we want to be spending all of
our time and energy working hard on those problems. We certainly
did not ask for a nationwide debate on whether the traditional in-
stitution of marriage should be invalidated by judges.

But the recent decision of four judges of the highest court in my
State, threatening traditional marriage laws around the country,
gives us no choice but to engage in this debate. The family and the
traditional institution of marriage are fundamental to progress and
hope for a better tomorrow for the African-American community.
And so, much as we at the Black Ministerial Alliance would like
to be focusing on other issues, we realize that traditional mar-
riage—as well as our democratic system of Government—is now
under attack. Without traditional marriage, it is hard to see how
our community will be able to thrive.

I would like to spend some time explaining why the definition of
marriage as the union of one man and one woman is so important,
not just to the African-American community, but to people of all re-
ligions and cultures around the world.
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To put it simply, we firmly believe that children do best when
raised by a mother and a father. My experience in the field of child
welfare indicates that, when given a choice, children prefer a home
that consists of their mother and father. Society has described the
“ideal” family as being a mother, father, 2.5 children, and a dog.
Children are raised expecting to have a biological mother and fa-
ther in their life. It is not just society. It is biological. It is basic
human instinct. We alter those expectations and basic human in-
stincts at our peril, and at the peril of our communities.

The dilution of the ideal—of procreation and child-rearing within
the marriage of one man and one woman—has already had a dev-
astating effect on our community. We need to be strengthening the
institution of marriage, not diluting it. Marriage is about children,
not about love. As a minister to a large church with a diverse popu-
lation, I can tell you that I love and respect all relationships. This
discussion about marriage is not about adult love. It is about find-
ing the best arrangement for raising children, and as history, tradi-
tion, biology, sociology, and just plain common sense tells us, chil-
dren are raised best by their biological mother and father.

Let me be clear about something. As a reverend, I am not just
a religious leader. I am also a family counselor. And I am deeply
familiar with the fact that many children today are raised in non-
traditional environments: foster parents, adoptive parents, single
parents, children raised by grandparents, uncles, aunts, god-
parents. And I do not disparage any of these arrangements. People
are working hard and doing the best job they can to raise children.
But that does not change the fact that there is an ideal. There is
a dream that we have and should have for all children, and that
is a mom and a dad for every child, regardless whether they be
black or white.

I do not disparage other arrangements. I certainly do not dispar-
age myself. As a foster parent to more than 50 children, a grand-
parent of seven adopted children, and almost 50 years of working
in the field of working with children who have been separated from
their biological parent or parents and are living in foster homes or
who have been adopted or in any type of non-traditional setting, I
can attest that children will go to no end to seek out their biologi-
cal family. It is instinct. It is part of who we are as human beings.
And no law can change that. As much as my wife and I shared our
love with our foster children, and still have a lasting relationship
with many of them, it still did not fill that void that they experi-
enced in their life.

I want to spend my last few moments talking about discrimina-
tion. I want to state something very clearly, without equivocation,
hesitation, or doubt. The defense of marriage is not about discrimi-
nation. As an African American, I know something about discrimi-
nation. The institution of slavery was about the oppression of an
entire people. The institution of segregation was about discrimina-
tion. The institution of Jim Crow laws, including laws against
interracial marriage, was about discrimination.

The traditional institution of marriage is not discrimination. And
I find it rather offensive to call it that. Marriage was not created
to oppress people. It was created for children. It boggles my mind
that people would compare the traditional institution of marriage
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to slavery. From what I can tell, every U.S. Senator, both Demo-
cratic and Republican, who has talked about marriage has said
that they support traditional marriage laws and oppose what the
Massachusetts court did. I would ask the question: Are they all
guilty of discrimination?

Finally, I want to mention something about the process. I know
that the Massachusetts Legislature is currently considering this
issue, and I hope that they do. The court has told us that we can-
not have traditional marriage and democracy until 2006 at the ear-
liest. I believe that is wrong. I believe that is antidemocratic, that
it is offensive and it is dangerous to black families and black com-
munities.

But, importantly, a State constitutional amendment will not be
enough. I know that the Attorney General of Nebraska is here, and
I am honored to share the panel with him. And I am not a lawyer.
But I do know lawyers who have been fighting to abolish tradi-
tional marriage laws in Massachusetts. I have been in the court-
rooms and seen them argue. They are good people and well-mean-
ing. But I can tell you this—they are tenacious, they are aggres-
sive, and they will not stop until every marriage law in this Nation
is struck down under our U.S. Constitution. And every school child
that learned in civics class knows that the only way that we can
stop the courts from changing the U.S. Constitution is a Federal
constitutional amendment.

The defense of marriage should be a bipartisan effort. And I am
a proud member of the Democratic Party. And I am so pleased that
the first constitutional amendment protecting marriage was intro-
duced by a Democrat in the last Congress. I am honored to have
been invited here to testify in front of this Subcommittee of both
Republicans and Democrats. I hope that each and every one of you
will keep the issue of defending the traditional institution of mar-
riage as a bipartisan issue.

Mr. Chairman, thank you for giving me the opportunity to rep-
resent the Black Ministerial Alliance of Greater Boston, the Cam-
bridge Black Pastors Conference, and the Ten Point Coalition, in
reaffirming our support for a Federal constitutional amendment to
define marriage as the union between a man and a woman.

Thank you so much.

[The prepared statement of Rev. Richardson appears as a sub-
mission for the record.]

Chairman CORNYN. Thank you.

Pastor De Leon, we would be glad to hear your opening state-
ment.

STATEMENT OF REVEREND DANIEL DE LEON, SR., ALTANZA
DE MINISTERIOS EVANGELICOS NACIONALES, AND PASTOR,
TEMPLO CALVARIO, SANTA ANA, CALIFORNIA

Rev. DE LEON. Thank you, Mr. Chairman and members of the
Subcommittee, ladies and gentlemen.

My name is Daniel de Leon. I am ordained minister of the As-
semblies of God, and I am here to represent the largest Hispanic
evangelical organization in the country, AMEN, Asociacion
Evangelica de Ministerios Nacionales. AMEN is comprised of over
8 million members, representing 27 denominations and 22 Latino
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nations. I am also the pastor of the largest Hispanic evangelical
church in America, Templo Calvario, in Santa Ana, California.

AMEN is a leading advocate on issues that concern the Hispanic
community. On many issues, we work very closely with our Catho-
lic brethren. We are certainly working together on the issue we are
discussing today—the institution of marriage, understood through-
out history and across diverse religions and cultures as the union
of one man and one woman. We have been a member of the Alli-
ance for Marriage since its inception.

When I turned on my television a few weeks ago and saw what
was happening in San Francisco, I could not believe my eyes. As
I sat there, several things came to mind.

First, I could not understand how an elected official could ignore
and violate the laws of our State and get away with it. I also could
not understand why the courts would not stop this, why they would
refuse to require an elected official to com ply with the law of his
State, and to respect the will of the people as expressed in our
laws.

Second, it was not just that officials and judges were ignoring the
law. It was much more than that. They were ignoring a law that
is so fundamental to society, and in particular, of great importance
to our Hispanic community, to the people whom I counsel and
whom I love. They were ignoring the importance of the institution
of marriage as the union of one man and one woman.

Just 4 years ago, Californians voted to reaffirm that marriage in
the State of California is between a man and a woman only. His-
panics in particular voted overwhelmingly to uphold the traditional
institution of marriage. This is one institution, even though imper-
fect, that has withstood the test of time and has proven to bring
a sense of stability to society for time immemorial.

The institution of marriage is designed for children, not for adult
love. Adults can love in many ways—between brother and sister,
between grandparents, uncles, aunts, between friends and loved
ones. But marriage is for children. I am saddened that we have for-
gotten that. I am even more saddened that marriage is drifting fur-
ther and further from what it is supposed to be all about—children.
Adults seem to care more and more about one thing—themselves.
This is one of the reasons why 50 percent of marriages wind up in
divorce. We must strengthen marriage, not weaken it. And I fear
that if we start to abolish marriage laws in our Nation, we will go
further down the path of teaching people that marriage does not
matter for the well-being of children. It only matters for the pleas-
ure of adults.

I am not here because I want to be here. As Reverend Richard-
son has said, there are many problems in our community, and I
should be there working on them, not here far away in the city of
Washington, D.C. But I have flown all the way here from Cali-
fornia because I need to be here to defend the most basic institu-
tion of society for the good of all on behalf of the Hispanic commu-
nity, because without marriage we have no hope of solving the
other problems we are facing back home.

I live every day in the front lines of urban America, where the
ills of society are greatly magnified. People like myself, who provide
a service to our community, are often the ones that have to pick
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up the pieces when marriages and families fail. In my 30 years of
counseling, I have often dealt with grown children that still harbor
hurts and deep-seated frustrations because they did not have a
mother and a father.

I know that there are good people trying to raise children with-
out a mother and a father. Perhaps it is the single parent or the
grandparent or aunt and uncle, or the foster parent. They do their
best, and we admire and respect them for that. But at the same
time, we want the very best for our children, and that is a mother
and a father, and an institution that encourages people to give chil-
dren both a mother and a father.

I want to say something about civil rights and discrimination as
well. My people know something—a lot about discrimination. The
institution of marriage was not created to discriminate against peo-
ple. It was created to protect children and to give them the best
home possible—a home with a mother and a father.

Some people talk about interracial marriages, and laws forbid-
ding interracial marriage are all about racism. Laws protecting tra-
ditional marriage are about children.

To us in the Hispanic community, marriage is more than a sex-
ual relationship. It is a nurturing, caring, and loving relationship
between a man and woman that is to remain intact “until death
do us part.” Children are born into this loving relationship with a
great sense of anticipation. We love our children and we love chil-
dren, as you can tell by the numbers.

Marriage between a man and a woman is the standard. A child
is like a twig that is planted in the soil of our society that requires
two poles to have the best chance of growing strong and healthy.
These two poles, if you will, are the parents, dad and mom. Very
different and at times even opposites, but necessary for a balanced
form of living.

Furthermore, marriage is a moral and spiritual incubator for fu-
ture generations. Our children learn from their parents not only
how to make a living but, more importantly, how to live their life.
This is not readily learned by a simple form of transference of
knowledge but, rather, through the experience of daily living. Chil-
dren learn from observation. As the home goes, so goes society.

I believe that we need to send a positive message to our children
and their children, that we cared enough about the most basic in-
stitution of our society, marriage between a man and a woman,
that we passed a constitutional amendment to preserve it for fu-
ture generations. This is not, and must not be, about party politics.
This must be seen as our struggle as a social family to bring sta-
bility to a divided house.

This hearing is about whether what is happening in Massachu-
setts is a national problem. As someone from California, I can tell
you almost certainly that it is a national problem. The lawlessness
in San Francisco would not have happened without Massachusetts.
And we are seeing it spread quickly to other States—New Mexico,
New York—and lawsuits everywhere else. I see today that the Fed-
eral courts are now starting to get involved, too, in Nebraska and
very soon elsewhere.
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The lawyers who are out there fighting to get rid of traditional
marriage laws do not seem ready to sit down and rest. They seem
prepared to fight until they win in every State.

So it seems obvious to me that this is a national issue. The Presi-
dent is right when he said, and I quote, “On a matter of such im-
portance, the voice of the people must be heard...if we are to pre-
vent the meaning of marriage from being changed forever, our Na-
tion must enact a constitutional amendment to protect marriage in
America.”

Thank you so very much for this opportunity.

[The prepared statement of Rev. de Leon appears as a submis-
sion for the record.]

Chairman CORNYN. Thank you, Pastor de Leon. I know you and
others, as I said, have traveled to be here, and we are grateful for
that.

There are others who wanted to come, but obviously we had lim-
ited space for witnesses. But without objection, I would like to sub-
mit a number of statements and letters from various churches and
organizations expressing support for traditional marriage laws
around the Nation, including, but not limited to, the National Con-
ference of Catholic Bishops, the Southern Baptist Convention, the
United Methodist Action for Faith, Freedom, and Family, the Is-
lamic Society of North America, the Union of Orthodox Jewish Con-
gregations of America, the National Association of Evangelicals,
Campus Crusade for Christ, the Family Research Council, and the
Boston Chinese Evangelical Church.

Mr. Shelton, we would be glad to hear from you with your open-
ing statement.

STATEMENT OF HILARY SHELTON, DIRECTOR, WASHINGTON
BUREAU, NATIONAL ASSOCIATION FOR THE ADVANCEMENT
OF COLORED PEOPLE, WASHINGTON, D.C.

Mr. SHELTON. Good morning. The NAACP, our Nation’s oldest
and largest grass-roots civil rights organization, greatly appreciates
the opportunity to testify today in order to express our firm and
historical opposition to using the Constitution to discriminate
against or deprive any person of his or her rights.

y name is Hilary Shelton, and I am the director of the
NAACP’s Washington Bureau, the national public policy arm of the
NAACP. I would especially like to thank Chairman Cornyn and
Senator Feingold for holding this hearing.

As an organization that has since its inception in 1909 fought for
and supported amendments to the Constitution to ensure and pro-
tect the most fundamental rights for all persons, the NAACP
strongly opposes the so-called Federal marriage amendment and all
other proposals that would use the Constitution to discriminate
and restrict rather than expand and protect the rights of any and
all persons.

The NAACP currently has more than 2,200 membership units
across the United States and has branches in every State in the
Nation. Our mission over these past 95 years has been to achieve
equality of rights and eliminate prejudice. We have consistently op-
posed any custom, tradition, practice, law, or constitutional amend-
ment that denies any right to any person.
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The NAACP is greatly disappointed that President George Bush
and others have decided to enter this election cycle by endorsing
an amendment that would forever write discrimination into the
U.S. Constitution rather than focusing on the crucial problems and
challenges that affect the lives of all of us. At a time of record high
unemployment, diminishing job prospects, a ballooning budget def-
icit that is choking our economy and crucial social service pro-
grams, a public school system that is in great need of attention,
and a health care system that is failing over 43 million Americans
that remain uninsured over the past 3 years, this discriminatory
constitutional amendment appears to be nothing more than a high-
ly divisive political ploy to distract the country from focusing on
our overabundance of real problems and our tremendous lack of
creative and effective solutions.

The NAACP recognizes that the issue of marriage rights for
same-sex couples is a difficult and sensitive one. As such, people
of good will can and do have heartfelt differences of opinion on the
matter. The NAACP has not taken a position on this question, but
the NAACP is extremely opposed to any proposal that would alter
our Nation’s most important document for the express purpose of
excluding any groups or individuals from its guarantees of equal
protection. The Federal marriage amendment would for the first
time use an amendment to the Constitution as a tool of exclusion.
It is so extreme that, in addition to prohibiting any State govern-
ment from honoring domestic contractual agreements between per-
sons of the same gender in their States, it would also bar State and
local governments from providing basic protections of citizens of the
same gender and their families, even such fundamental protections
as hospital visitation, inheritance rights, predetermined child cus-
tody rights, and health care benefits.

As the members of this Subcommittee are undoubtedly aware,
the principal constitutional source of individual rights is in con-
stitutional amendments, not in the Constitution itself. The first ten
Amendments to the Constitution, the Bill of Rights, ensure that
certain basic and fundamental rights would be guaranteed to the
people of our Nation. These ten Amendments were designed to
broaden the scope of rights reserved to the people or the States, es-
tablishing a floor of protection upon which individual States could
build.

However, it was not until after the Civil War that the Constitu-
tion, at least on paper, began to provide its protections to all per-
sons. The 13th Amendment abolished slavery. The 14th Amend-
ment ensured all Americans equal protection under law. The 15th
Amendment provided voting rights regardless of race or previous
condition of slavery. The 19th Amendment guaranteed voting
rights for women. The 23rd Amendment provided voting rights in
presidential elections for the residents of D.C. The 24th Amend-
ment eliminated discriminatory poll taxes in Federal elections. And
the 26th Amendment provided voting rights for younger Ameri-
cans.

There is no history of successfully enacting constitutional amend-
ments for the purpose of restricting individual rights. The Federal
marriage amendment and other discriminatory proposed constitu-
tional amendments stand in stark contrast to the amendments that
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have been adopted in the spirit of freedom and liberty. As James
Madison explained, constitutional amendments are reserved “for
certain great and extraordinary occasions.”

The opposition of the NAACP to the Federal marriage amend-
ment and other discriminatory amendments should not be con-
strued to mean that the Constitution should never be amended
again. While the NAACP firmly believes that the Congress should
reject any amendment that would in any way restrict the civil
rights of Americans, we continue to support amendments to the
Constitution that would expand the ability of all Americans to pur-
sue their inalienable right to life, liberty, and happiness.

For example, the NAACP believes that the Constitution should
be amended to guarantee the right to a quality public education for
all America’s children. The Constitution should also guarantee the
right to affordable, high-quality health care for our Nation’s fami-
lies. And the Constitution should guarantee access to democracy for
all of our citizens. While there are several provisions in our Con-
stitution providing for non-discrimination in voting on the basis of
race, sex, and age, there is no explicit affirmation of an individual’s
right to vote in the United States of America. These rights are the
rights we need to guarantee in order to build a firm foundation for
the future success of our Nation. And they belong in our founding
document.

At a time when our Nation has many important problems affect-
ing the lives of millions of Americans, the Congress and this Sub-
committee should waste no more time or energy on divisive and
discriminatory constitutional amendments. The NAACP strongly
urges you to reject the so-called Federal marriage amendment and
all other proposed constitutional amendments that would perma-
nently deprive any person in our great Nation of his or her civil
rights.

I welcome at this time any questions you may have for me.
Thank you.

[The prepared statement of Mr. Shelton appears as a submission
for the record.]

Chairman CORNYN. Thank you, Mr. Shelton. We will come back
with some questions after we hear the opening statements of other
panel members.

Mr. Muth?

STATEMENT OF CHUCK MUTH, PRESIDENT, CITIZEN
OUTREACH, WASHINGTON, D.C.

Mr. MuTH. Thank you, Mr. Chairman.

I am here today not as a lawyer, a theologian, or a constitutional
scholar, but as a simple conservative grass-roots political activist
who shares former Senator Barry Goldwater’s penchant for limited
Government. It is in that spirit that I come here today urging this
Congress to reject the constitutional amendment banning same-sex
marriages. This is not to say that conservatives such as myself nec-
essarily favor gay marriage but, rather, that we strongly oppose
the notion of addressing this issue of social policy in our Nation’s
governing document.
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While this issue has far-reaching implications, I appreciate the
opportunity to talk briefly about some of them here today and will
certainly expound upon them and answer any questions later.

The name of this hearing, Judicial Activism vs. Democracy, is
itself indicative of the problems we have addressing, let alone re-
solving, the issue of gay marriage because of the differing defini-
tions many have regarding the terms themselves.

Was the Massachusetts Goodridge decision an example of judicial
activism? It certainly appears so, especially after the court deter-
mined that only gay marriage, and not some sort of civil unions or
domestic partnerships which the legislature endeavored to create,
were acceptable to the court. However, I found the Goodridge deci-
sion to be reasonably argued even I disagreed with the conclusion.
The fact is reasonable people can disagree as to whether or not this
was an example of judicial activism.

On the other hand, I find it always important to point out that
we do not live in a democracy but, rather, a representative con-
stitutional republic. The overuse and overreporting of polls only
confounds this problem and misperception.

The point is, even if 85 percent of people polled thought that
bringing back slavery or taking away the right of women to vote
in a particular State was a good idea, the Constitution simply does
not permit it. With the exception of States in which citizen-initi-
ated ballot measures are allowed, the people do not vote on issues
as in a democracy. They vote for representatives who then vote on
the issues. And even then, representatives are precluded from pass-
ing laws which are violations of the Nation’s highest law, the Con-
stitution.

Now, that being said, I have read accounts indicating that the
Legislature of Massachusetts, acting on a citizen-initiated petition,
could have addressed the issue of gay marriage well before the Su-
preme Court’s ultimate decision and chose instead to punt the ball
away. If these accounts are accurate, then the Massachusetts judi-
ciary can hardly be held fully responsible for filling a vacuum cre-
ated by legislative inaction and/or obstruction. If indeed the
Goodridge decision is an example of judicial activism, it was aided
and abetted by legislative neglect. In either event, the people of
Massachusetts have not been well served.

Which brings me to my second point along these lines. If the
Goodridge decision by the Massachusetts Supreme Court is, in fact,
an example of unelected activist judges imposing their will on the
people of Massachusetts, that is a problem for the people of Massa-
chusetts to resolve, not the people of the United States. This is the
very essence of our Nation’s federalist system. The rights of the
people of the individual States to enact policies and laws not in
conflict with the U.S. Constitution was of paramount importance to
the Founders. Indeed, the enumerated powers of the Federal Gov-
ernment are extremely limited.

Now, as surely as night follows day, whenever I bring up the
States’ rights argument on this issue, someone immediately whips
out the Full Faith and Credit Clause of the Constitution to counter
that argument. I would like to make three points in that regard.

There are legal scholars who have made compelling arguments
for why the Full Faith and Credit Clause would not apply to gay
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marriages. It is entirely possible that, if challenged, the Full Faith
and Credit Clause would not be interpreted to force other States
to recognize same-sex marriages performed in Massachusetts or
some other State.

Two, the 1996 Defense of Marriage Act specifically protects the
rights of one State not to recognize the same-sex marriages of an-
other State, and DOMA has yet to be successfully challenged. Sure-
ly we should wait to see if DOMA is struck down before embarking
on a path as extreme as amending our Constitution.

Third. Even if somewhere down the road DOMA is ruled uncon-
stitutional by the Supreme Court, then the appropriate remedy
would be a constitutional codification of DOMA’s protection of
States’ rights, not a national, one-size-fits-all prohibition on gay
marriage.

As a constitutional conservative I am very distressed at Presi-
dent Bush’s recent statements on this issue. His position in the last
presidential election reflected the federalist principle of letting the
States decide. Yet by now embracing a Federal constitutional
amendment prohibiting same-sex marriages, he has rejected this
principle. Should the Federal marriage amendment, as currently
drafted, be approved, the people of individual States will forever be
banned from coming to a different conclusion on this issue. The
President had it right the first time.

Further, I fear this effort could be a first step toward the fed-
eralization of family law. Throughout history, Government has
used a crisis to expand their encroachment on liberty. In this case,
under the guise of a homosexual crisis, can we expect a Federal De-
partment of Family Affairs at the Cabinet level by decade’s end?
Why not? It was not so long ago that education was understood to
be the sole province of the States, and look where we are today.
“Fair-weather federalists” who support this amendment need to se-
riously consider the unintended consequences which may arise
from the current gay marriage panic.

If the problem is judicial activism, then let us have a discussion
and debate on how to address judicial activism. To address per-
ceived problem of judicial activism only on this one hot-button
issue is akin to putting a band-aid on a compound fracture. To
move forward on the Musgrave amendment, as written, is to invite,
deservedly so in my opinion, criticism that this is solely a punitive
discriminatory anti-gay measure, and as such, it has no place in
the greatest governing document in the history of mankind.

Sadly, though, this is not the first time a constitutional marriage
amendment with such ugly undertones has been proposed. In pre-
paring for my testimony here today, I came across a paper titled
“Journal of African-American Men,” which describes the objections
many had in the early 1900’s toward blacks marrying whites. Ac-
cording to this report, Representative Seaborn Roddenberry, pro-
posed a constitutional amendment banning interracial marriage,
stating that, “Intermarriage between whites and blacks is repulsive
and averse to every sentiment of pure American spirit. It is abhor-
rent and repugnant. It is subversive to social peace.”

This, unfortunately, is not unlike much of the rhetoric you hear
from some supporters of today’s Federal marriage amendment.
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Of course, supporters of the current Federal marriage amend-
ment will say that was way back then. You cannot equate two gay
guys getting married to the notion of a black man getting married
to a white woman. However, taking into consideration the passions
and context of the times, it is not much of a stretch to believe that
people such as Representative Roddenberry found the idea of inter-
racial marriage just as unnatural and abhorrent then as many find
the idea of gay marriage today.

We now look at how such people as Representative Roddenberry
felt about interracial marriage 100 years ago, and cannot in our
wildest dreams imagine such ignorance and bigotry. But if Con-
gress moves forward with this current amendment, I suggest that
Americans 100 years from now will look back on this distinguished
body with equal amazement, if not disgust.

Then again, maybe not, which brings me to my final point.

There has been a lot of talk in this debate over what the Found-
ing Fathers would have thought about this issue. Let me stipulate
that had the notion of gay marriage come up in 1776, it is highly
unlikely our founders would have smiled upon it. However, Thomas
Payne, in his publication titled “The Rights of Man” left no doubt
about his position with regard to one generation binding the hands
of the next generation in matters of governance. He wrote, and I
quote:

“Every age and generation must be as free to act for itself in all
cases as the age and generations which preceded it. The vanity and
presumption of governing beyond the grave is the most ridiculous
and insolent of all tyrannies. Man has no property in man; neither
has any generation a property in the generations which are to fol-
low. Every generation is, and must be, competent to all the pur-
poses which its occasions require. The circumstances of the world
are continually changing, and the opinions of men change also; and
as government is for the living, and not for the dead, it is the living
only that has any right in it. That which may be thought right and
found convenient in one age may be thought wrong and found in-
convenient in another. In such cases, who is to decide, the living
or the dead?”

And that is the final thought I wish to leave with you today. I
could be personally opposed to gay marriage today, but I have 2-
year-old and 4-year-old daughters who may very well come to vast-
ly different conclusions 20, 30 or 50 years from now, just as we in
this room today have come to vastly different conclusions in the
matter of interracial marriage from that of Representative
Roddenberry.

Then again, maybe we will not. The point is, it is simply wrong
for our generation to presume to dictate a Federal constitutional
amendment how future generations of Americans address this so-
cial policy.

In conclusion, as a limited-Government conservative, I feel com-
pelled to point out that this entire problem is a result of Govern-
ment getting involved in the institution of marriage in the first
place. Had marriage remained in the domain of the churches and
religious institutions, this debate would be moot. The whole thing
reminds me of an earlier constitutional amendment effort to put
prayer back in schools, but again, the problem was not that we
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kicked God out, but that we allowed Government in. Maybe 1 day
we will learn this lesson.

Thank you very much for your time and the opportunity to speak
with you today.

[The prepared statement of Mr. Muth appears as a submission
for the record.]

Chairman CORNYN. Thank you.

I will recognize the distinguished Ranking Member of the Full
Committee for purposes of offering a written statement.

Senator LEAHY. Mr. Chairman, I thank you for your usual cour-
tesy. I do appreciate it. I will put a full statement in the record.
Incidentally, I raise a couple issues. One, I hope this Committee
will finally find time—I know it is important to do this—but finally
find time to get Attorney General Ashcroft up here to testify—he
has not found time for well over a year—on the PATRIOT Act. It
raises a lot of issues of both conservatives and liberals in the Sen-
ate, and secondly, of course, the President said this is an urgent
matter to have this constitutional amendment, rather than leave
the issue to the States where it belongs. I would hope the President
will tell us which of the various amendments out here he actually
supports. He has not said so. I appreciate your courtesy. I will put
it in the record.

I see my friend from Massachusetts. Those Republican appointed
judges in Massachusetts have really given us a lot to chew on, Sen-
ator Kennedy.

Thank you.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Senator FEINGOLD. Chairman, excuse me just a second. I would
like to submit for the record statements opposing a constitutional
amendment concerning same-sex marriage from the following orga-
nizations: the National Hispanic Leadership Agenda; the National
Gay and Lesbian Task Force Policy Institute; Parents, Families
and Friends of Lesbians and Gays; Lawyers Committee for Civil
Rights Under Law; and Leadership Conference on Civil Rights, Mr.
Chairman.

Chairman CORNYN. Without objection.

Senator FEINGOLD. Mr. Chairman, I would also like to submit for
the record a series of editorials and op-ed articles concerning the
subject of a constitutional amendment to prohibit same-sex mar-
riage.

Chairman CORNYN. Without objection.

Senator FEINGOLD. Thank you, Mr. Chairman.

Chairman CORNYN. Professor Brilmayer, we will be glad to hear
from you.

STATEMENT OF R. LEA BRILMAYER, HOWARD M. HOLTZMANN
PROFESSOR OF INTERNATIONAL LAW; YALE UNIVERSITY
SCHOOL OF LAW, NEW HAVEN, CONNECTICUT

Ms. BRILMAYER. Thank you.

I have been a professor of law for almost two dozen years. Uni-
versity of Texas was the first school where I did teach, and it is
the State of which I am a member of the bar, and my bar licensing
will come up in a moment. Almost every year that I have been in
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teaching, I have taught the subject of conflict of laws. As you men-
tioned in your introduction Senator, I have several books on the
conflict of laws, none of which I want to assure you would make
interesting additions to your bedtime reading.

This is a highly technical subject, and I think the reason that I
was invited to attend this meeting is because I have a kind of tech-
nical knowledge that is very different from the knowledge and ex-
perience of the other people sitting here with me on this panel. I
am probably the only person in this room that does not come here
because of any particular interest in same-sex marriage. I have a
strong interest in the Full Faith and Credit Clause and the other
related clauses of the Federal Constitution, and I have written ex-
tensively on all of these areas, but same-sex marriage is not a sub-
ject that I have studied in its own right.

When the issue first started to come up—I think it would have
been around the middle of the 1990’s—I had students coming to
me, and typically they would come up to me after class on a day
when I had been speaking about the Full Faith and Credit Clause,
and they would say, “Well, Professor Brilmayer, the Full Faith and
Credit Clause, does that not mean that if you can have a marriage
of this or that kind in one State, that it is going to be enforceable
everywhere?” Ordinarily these were students that had a particular
political point of view and they seemed quite delighted at this little
discovery, and they were inevitably quite disappointed when I said,
“I am very sympathetic to your concerns, but in fact the Full Faith
and Credit Clause has never been read to reach that result, and
I would not expect at any point in the future that it is going to be
read to reach that result either.”

In fact, the Full Faith and Credit Clause has never—to my
knowledge “never” is the appropriate word—never in a single case
been read to force one State to recognize a marriage entered into
in another State that was contrary to the local policies of the State
where the marriage was thought to be enforced. Or to say it an-
other way, if people get married, two people get married in State
A and then they later go to State B and State B has a different
marriage law, I do not know of any cases that as a matter of Fed-
eral Constitutional Law, of Full Faith and Credit, either constitu-
tional or statutory, I do not know of one case in which the second
gtate was told that it had to enforce the marriage from the first

tate.

Of course, it frequently happens that the second State does. We
know that, and all of us in this room who are married realize that
we can go from one State to another—all of us heterosexuals in
this room who are married—know that we can go from one State
to another and expect that our marriages are going to be enforced.
Why is that true? And if that is the case, why is it not true that
the explanation is in the Constitution? Why is it not that the Full
Faith and Credit Clause says that a marriage entered into one
place is enforceable in other States?

Here I recall my remark about licensing. I have a license to prac-
tice law in the State of Texas. No one thinks that the Full Faith
and Credit Clause means that my license to practice law in the
State of Texas gives me a right to practice law any place else. If
you ask people why is that, they would say: A license is just dif-
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ferent. A license is not the same thing. It is not the sort of thing
that is covered by the Full Faith and Credit Clause. Essentially,
that is the sort of answer that would be given if this question was
ever presented, and frankly, it has never been presented.

I spoke before the panel started to Attorney General Bruning, to
my left, and I said I feel very sympathetic about defending law-
suits. He is defending lawsuits now. But as far as I can tell from
what he says, no one is taking their marriage from Massachusetts
to Nebraska and trying to get it recognized in Nebraska. That is
not the sort of thing that is going on.

The reason is that Full Faith and Credit has been almost en-
tirely restricted to the enforcement of judicial judgments, and there
is good but technical and not very exciting reasons this should be
true. A judicial judgment is a formal court proceeding where people
have been represented by counsel, there has been an opportunity
to appeal. Any kind of decision that is entered into after a formal
process like that is entitled to recognition in other States. Marriage
licenses can be taken out in a number of different ways. You can
be married by a number of different people. Marriages have just
never been treated that way.

In particular I want to say that the legal explanation that would
be given if an explanation had to be given would be what is called
the public policy doctrine, and the public policy doctrine says that
the public policy of State B, if it is strongly held, can give it a right
to not enforce a legal action entered into in State A. This is not
simply a matter of marriage law. This is a matter of law generally.
For example, if I were to go to Nevada and enter into a contract
for prostitution, I could not get that contract enforced in other
States. They would say: Prostitution? Maybe it is legal in Nevada,
but we do not care what is legal in Nevada. That is a Nevada con-
tract. It is not going to be enforceable in Texas. It would be the
same thing with marriage.

I am not speaking speculatively. I am really not. There is well
over 100 years of precedent on this, I would say 200 years of prece-
dent, but I have not studied back that far, but I can tell you there
is 100 years of precedence on that because there has always been
vast differences in marriage laws from one State to another. Right
now we are thinking of same-sex marriage. But there has also been
questions of whether two first cousins can marry one another,
whether an uncle can marry a niece. There is questions of whether
polygamist marriages are legal. There is questions of the age of
consent. Can someone under the age of 18 or 17 or 16 validly enter
into a marriage? There used to be—I do not know if there still are,
but there used to be questions about whether someone who was re-
cently divorced could remarry, and some States had laws that said
if you have been divorced within the last 12 months, you cannot
remarry. You have to wait till the end of that period. This problem
is as old as the hills. It is as old as the hills, and frankly, it is not
much of a problem because there are solutions and it has never
caused any kind of constitutional crisis.

That leaves me, as a specialist in Full Faith and Credit, sort of
scratching my head and thinking what is all the excitement about?

My remarks are fleshed out more fully in my written statements
and I believe this concludes what I have to say.
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[The prepared statement of Ms. Brilmayer appears as a submis-
sion for the record.]

Chairman CORNYN. Thank you, Professor.

General Bruning, we will be glad to hear your opening state-
ment.

STATEMENT OF HON. JON BRUNING, ATTORNEY GENERAL,
STATE OF NEBRASKA, LINCOLN, NEBRASKA

Mr. BRUNING. Mr. Chairman, members of the Committee, thank
you for the opportunity to be here. My name is Jon Bruning. I am
the Attorney General of the State of Nebraska.

My office is defending a Federal Court challenge to the portion
of Nebraska’s Constitution that defines marriage as a union be-
tween one man and one woman. Unfortunately, in spite of efforts
in States such as Nebraska to preserve the traditional definition of
marriage, recent court rulings have created a domino effect that
may impose a national policy on gay marriage. I am not here to de-
bate today the moral issue of whether same-sex marriage is right
or wrong. I am here because of the reality that I believe that four
judges in Massachusetts could eventually invalidate Nebraska’s
ban on same-sex marriages.

In short, I believe the people of the United States and the people
of Nebraska I know would prefer to have policy decided by their
elected officials, not by appointed judges.

Today almost 40 States have passed Defense of Marriage Acts.
The vast majority of those are by statute, and four, including Ne-
braska, are constitutional amendments.

President Clinton, of course, signed the Federal Defense of Mar-
riage Act into law, saying, “I have long opposed governmental rec-
ognition of same-gender marriages.” The Federal DOMA attempted
to leave the issue of gay marriage to the States and ensure that
no State would be required to recognize same-sex unions from
other States.

However, recent court decisions indicate neither State attempts
to define marriage, nor the Federal act may be sufficient to protect
the ability of States to define marriage.

In 2000, in Nebraska, more than 70 percent of Nebraskans voted
to amend the Nebraska Constitution to define marriage as a union
between one man and one woman. In 2003, Nebraska was sued by
the ACLU and the Lambda Legal Foundation in Federal Court, ar-
guing that the Nebraska amendment unconstitutionally denies gay
and lesbian persons equal access to the political system. This is the
first Federal Court challenge that we know of to a State’s DOMA
law. My office moved to dismiss the suit, but last November the
Court denied our motion to dismiss. The language in the Court’s
order was very clear, and it signals that Nebraska will lose this
case at trial.

Three recent cases, two in the U.S. Supreme Court, one in Mas-
sachusetts indicate that State and Federal attempts to leave this
as a State’s rights issue are likely to be invalidated by the Federal
Courts.

In Lawrence v. Texas, a Texas statute making it a crime for two
persons of the same sex to engage in certain intimate sexual con-
duct violated the Due Process Clause or the privacy right. In his
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majority opinion, Justice Kennedy listed a number of rights pro-
tected by the Constitution, including marriage, and he asserted
that “...Persons in a homosexual relationship may seek autonomy
for these purposes, just as heterosexual persons do.”

While the majority said the opinion did not speak directly to
marriage, Justice Scalia, in his dissent, worried that the Court’s
opinion “leaves on pretty shaky grounds State laws limiting mar-
riage to opposite-sex couple.”

The second case is Romer v. Evans, the Supreme Court’s case,
where they held in 1995 that a Colorado Constitutional Amend-
ment violated the Equal Protection Clause. The Supreme Court
struck down Colorado’s amendment, asserting that the amendment
imposed, “a broad and undifferentiated disability” on homosexuals,
singling them out and denying them “protection across the board.”

In Nebraska’s case I can tell you the plaintiffs have cited both
Romer and Lawrence as authority in their attempt to repeal Ne-
braska’s amendment.

The third case, of course, is Massachusetts v. Goodridge, where
the Massachusetts Supreme Court relied on the reasoning in Law-
rence to hold that the everyday meaning of marriage is “arbitrary
and capricious.”

While no one can predict with certainty what a particular Fed-
eral Court may do, read together, Lawrence, Romer and Goodridge
demonstrate the real possibility of courts mandating the national
recognition of same-sex marriages. Many well-respected legal schol-
ars, including the one to my right perhaps, and Harvard Law Pro-
fessor Lawrence Tribe, agree that this issue may end up being re-
solved by the Federal Courts.

In short, this country is heading down a path that will allow the
Judiciary Branch to create a national policy for same-sex mar-
riages. I am here because I believe that policy should be crafted by
the States in the first instance, or at a minimum by you, our elect-
ed members of Congress with the approval of the States.

One final thought. My friend, Mr. Muth, suggested a potential
amendment that may be necessary at some time that would simply
give this power to the States. Congress could craft that and put it
in the United States Constitution. It would simply say the States
have the power to decide what they want to do with the definition
of marriage.

Regardless, the ultimate question for you, members of the U.S.
Senate, is whether you believe this issue should be resolved by
judges or by the American people through you, their elected rep-
resentatives.

Thank you, Mr. Chairman. Thank you, members, for your time.

[The prepared statement of Mr. Bruning appears as a submission
for the record.]

Chairman CORNYN. Thank you, General Bruning.

At this time, without objection, I would like to submit letters
from a number of former and current State officials around the Na-
tion who agree with you, General Bruning, about the threat to
States’ rights in the area of marriage is judicial activism, not Con-
gress. In addition, without objection I would like to submit letters
and statements from constitutional law professors around the Na-
tion, constitutional law experts who do not advocate amending the
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Constitution lightly, but who believe in the importance of and the
need for a constitutional amendment to protect democracy and
marriage.

At this time I will recognize Ms. Gallagher for her opening state-
ment.

STATEMENT OF MAGGIE GALLAGHER, PRESIDENT, INSTITUTE
FOR MARRIAGE AND PUBLIC POLICY, NEW YORK, NEW YORK

Ms. GALLAGHER. Thank you very much, Mr. Chairman. It is an
honor to be here, and I do want to say that I do not think spending
a couple of hours every 6 months on the future of our most basic
social institution for protecting children is excessive, and I cer-
tainly commend you for holding this hearing and for allowing the
diverse views that are here.

I also do not understand how you can say both that the issue of
same-sex marriage is a divisive political ploy and that nobody in
America really cares about it. There is an obvious contradiction be-
tween these two thoughts. But what I would most like to do today
is address three questions that I think the objections here raise.

The first is the question of whether or not this discussion and the
issue of marriage itself is worthy of a constitutional national dis-
cussion. The second is whether or not defining marriage as the
union of a man and a woman is writing discrimination into our
Constitution, and the third is whether or not we ought to have a
Federal, national definition, whether a Federal marriage amend-
ment is necessary and desirable.

Is marriage worth it? I think the answer is yes. I think it is
worth not only a couple of hours every 6 months, I think it is worth
an enormous amount of attention because marriage is not just one
of many different values issues. Obviously, it is a very emotional
issue. But it has also always been understood as our most basic so-
cial institution for protecting children. We do not know of any
human society that does not have this understanding of marriage
or that has survived without it. We do know from the social science
evidence and even more poignantly from the experience of people
who live in the communities where marriage has become especially
fragile and uncommon, the enormous amount of human suffering
and damage and cost to communities, to children and to taxpayers
that are created when marriage ceases to play this role of being the
normal way in which men and women come together to create and
raise children together.

How is it that marriage protects children? Does it offer a certain
set of legal benefits that only marital children get? No. The legal
protections for children, for parenting, have been mostly severed
from marital status. The role that the law plays in marriage is
helping to affirm and hold out a certain kind of social ideal in ways
that really do make it more likely that men and women will raise
children together. I say this as somebody who has worked very
hard for the last decade to reverse trends towards family frag-
mentation so that more children are raised by their own mother
and father in a married household.

And I can report some tentative good news: the divorce rate has
declined. It is still very high, but it is going in the right direction.
The unmarried child-bearing rate, after doubling every 10 years,
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now appears to be leveling off. I think that these improvements are
directly related to the efforts that many people have been making
to call attention to the importance of mothers and fathers for chil-
dren and the role that marriage plays in getting that protection for
children. The idea that soul mates should marry can be left up to
the poets and the song writers. The norm that needs reinforcing is
that children need mothers and fathers, and adults have an obliga-
tion, a serious obligation to try to give this to their children if pos-
sible.

Not every child has that ideal. I was an unwed mother for 10
years. I know that very well. Many single mothers are heroically
raising children. Many children do not have parents, and they need
loving adoptive homes. But when you lose the ideal, you will find
that fewer children are raised under the best of possible cir-
cumstances, because the things men and women have to do to give
this protection to their children are hard, and they will not do it
in a society that decides this idea is an example of bigotry and dis-
crimination.

Which brings me to this second point. Is this writing discrimina-
tion into the Constitution? I would like you to listen very carefully
to what we are saying here. We are saying that anyone who believe
there is something special about the relationship between a hus-
band and a wife who can become a mother and a father is just like
a bigot who thinks there is something inferior about black people
and therefore was in favor of bans on interracial marriage. What
the advocates are confessing here, if we listen closely, is that this
change, this legal change being thrust upon us is not going to just
be a way of delivering some benefits to a small number of people
in alternative families. It is going to be a change in our social
norms about what marriage is and what it means. If we carry the
logic of the race analogy to its natural conclusion, we will have to
say that other arms of the law, public schools, capacity to get a lig-
uor license, your tax-exempt status, will be threatened if you con-
tinue to hold to bigoted discriminatory ideas like children need
mothers and fathers and marriage has something important to do
with getting children this need.

That is, this will happen if we really believe that the normal defi-
nition of marriage as the union of a husband and a wife is an ex-
ample of invidious and arbitrary discrimination. Do we really be-
lieve that? 60 percent of African-Americans oppose same-sex mar-
riage as do 60 percent of white people. In the latest CBS News poll
55 percent of Democrats believe support a constitutional amend-
ment defining marriage, of allowing only a man and a woman to
legally marry. Three-quarters of Senators are on record here sup-
porting that definition for the purposes of Federal law. I do not
think that—are all these people bigots, or is there in fact some-
thing different here than about this kind of relationship and its re-
lationship to the public purposes of marriage?

Bans on interracial marriage had nothing to do with the pur-
poses of marriage. They were about, as the quotation from the 19th
century representative, turn-of-the-century representative sug-
gested. They were about keeping two races separate so that one
race could oppress the other. Marriage is about bringing two dif-
ferent genders together so that children have mothers and fathers
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and so that one gender, so that women, are not burdened by the
social disadvantages and the inequalities, enormous social inequal-
ities created when widespread fatherlessness becomes the social
norm.

It really strains credulity to imagine that the reason we have
laws on marriage that we have is in order to oppress or express
animus against any other group of people. I do not think it is true.
I would like to say too, I am puzzled in particular by the NAACP’s
position here. To say first that this is an issue about which good
people of good will can disagree, I do appreciate that. I certainly
understand very well that the activists who are pushing for same-
sex marriage see themselves as fighting for an important moral
good. I think they are wrong, but I understand that they are doing
good as they see it. At the same time the NAACP takes no position
on the normal definition of marriage, but if defining marriage in
the Constitution is an act of discrimination, I do not understand
why, as you say, the premier organization committed to fighting
discrimination does not oppose it.

So I think it is a confusing position that is going to be rational-
ized in one direction or the other. Either the normal definition of
marriage is not bigotry and discrimination, or it is, and we are
going to have to fight in the public square and derive from the pub-
lic square this idea that there is something about a husband and
wife that is uniquely important in order for same-sex couples to be
really treated not only with respect and concern, but as the fully
equal no difference at all, which is the ideal being expressed by the
law.

Is a Federal marriage amendment necessary? I think so. I think
many people who are constitutional lawyers do not recognize that
the Supreme Court has already federalized the marriage issue. It
is a nice idea that it should be left to the States, but by defining
a fundamental right to marry, and the Supreme Court regularly
strikes down features of marriage law, so there is nothing new or
radical in having this treated as a national issue. Moreover I think
that we settled this basic question in the 19th century when we de-
cided that in order to join the American system you had to have
the same basic common understanding of marriage, that is, you
may have a personal belief in polygamy, but you cannot express
that belief in your legal system if you want to be part of our com-
mon culture of the United States. I think this is the recognition
that if marriage is going to be a social institution, if it really is one
of the small number of social institutions key to perpetuating and
carrying on our free and democratic society, we just cannot have
radically different understandings of marriage in different States.

Right now we are in a situation with not only courts but oddly,
the local public officials are coming up with their own formulations
of what marriage means and announcing that they are imposing it
on their own jurisdictions. The one that struck me most recently—
you probably have not heard of it, did not make the national
news—but the Mayor of Nyack, New York, which is across the
river from me in Ossining New York. In Nyack same-sex marriages
are going to be recognized and in Ossining they are not going to
be. The reality is, if the things I am pointing to are important and
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matter, a national common shared definition of marriage is per-
fectly reasonable and appropriate, and in fact, it is essential.

I would also note, as others have, that the advocates of same-sex
marriage are working for a national definition of marriage that in-
cludes same-sex marriages in every State. When asked why civil
unions will not do, the most common answer is the issue of port-
ability. This means that somebody who is married in Massachu-
setts should not be considered to be unmarried in South Carolina.
So share with GLAAD and others working for same-sex marriage,
the belief that ultimately we are going to have a national definition
of marriage, and the question is: which one is it going to be?

A constitutional amendment does not have to be a national crisis.
The last constitutional amendment we had, lowering the voting age
to 18, we just decided to do it. Congress passed it. We proposed it.
We debated it. We did it. It does not have to be a national crisis.
I think that the support for a Federal marriage amendment is
growing as more and more Americans realize that this is the only
way to settle this issue and to take it off the table and to preserve
our common understanding of marriage, and the alternative is
marriage is going to be a political football. It is going to be fought
out, not only in various States but in various localities, and it is
going to be a legal and political football for the foreseeable future.
This is the organized, rational way that our Constitution gives us
for settling an issue that we consider of great national importance.

We can only do it if this is the kind of issue that reaches across,
that does not divide us, that in fact unites us across lines of party,
color, creed. I think that it is becoming clear that marriage is that
kind of issue, and I am confident that we can conduct this National
debate in a way that is not ugly or divisive or hateful, but is wor-
thy of the highest traditions of American democracy, and I am
quite confident that marriage deserves no less.

Thank you.

[The prepared statement of Ms. Gallagher appears as a submis-
sion for the record.]

Chairman CORNYN. Thank you, Ms. Gallagher.

We will now go to 10-minute rounds of questioning, and I know
we have some members who will be coming in and out. Others
have indicated they will be joining us. I will begin.

Let me take up, Mr. Shelton, with something that Ms. Gallagher
alluded to. I want to make sure I understand. Does the NAACP
take no position on the issue of traditional versus same-sex mar-
riage?

Mr. SHELTON. That is correct. As a matter of fact, to clear the
record, quite frankly, our opposition is to a very specific legislation
that is now pending before the U.S. Senate. As we talked about the
discriminatory nature of an amendment to the Constitution, we are
talking about Wayne Allard’s bill, which we are convinced will be
extremely discriminatory and extremely difficult to enforce in a
number of ways.

Chairman CORNYN. Let me make sure I understand. My question
was: does the NAACP take a position of neutrality on traditional
marriage versus same-sex marriage? I thought you said yes, but
then you said it goes to specific legislation.
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Mr. SHELTON. Specific legislation that is quite discriminatory in
its implementation. Quite frankly, the Allard legislation would ac-
tually discriminate against anyone of the same gender that are en-
tering into agreement to do things like help take care of each oth-
er’s children, like hospital visits, like other issues that oftentimes
people of the same gender, regardless of sexuality, have a tendency
to enter into.

Chairman CORNYN. So I understand, it sounds to me like that is
not neutrality.

Mr. SHELTON. We are opposed to the Allard legislation because
it is discriminatory.

Chairman CORNYN. Okay, I am clear.

Mr. SHELTON. We are not taking a position as to whether or not
people of the same gender should be able to wed.

Chairman CORNYN. Would the NAACP remain neutral, assum-
ing—I guess your idea of neutrality and mine is a little different.
But would you remain neutral if indeed the United States Supreme
Court mandated same-sex marriage?

Mr. SHELTON. Certainly it would depend on the decision that is
handed down. Our concerns are on a number of levels.

Chairman CORNYN. The decision would be on that mandated
same-sex marriage. Would the NAACP be neutral on that?

Mr. SHELTON. Indeed, what would be the tenets of the definition
of same-sex marriage in that decision. Quite frankly, for us to gen-
eralize about what a decision would do would be extremely difficult
to do here and now. I would, however—

Chairman CORNYN. It is pretty—my question I think is clear.
Please ask me to restate it if it is not.

Mr. SHELTON. Perhaps you could define the decision that the Su-
preme Court would hand down in a way that we could respond.

Chairman CORNYN. The Supreme Court of the United States
says, hence forth, traditional marriage is unconstitutional. Would
you remain neutral on that or would you weigh in one way or an-
other?

Mr. SHELTON. Senator, as you know, the devil is always in the
detail. And quite frankly, once they say “hence forth” we have
about 12 to 20 pages of definition that we have to comb through
to determine indeed whether or not it is something that we would
support or not.

Chairman CORNYN. Let me ask, if in fact there was a decision
that mandated same-sex marriage coming from the United States
Supreme Court, would you support any amendment to the United
States Constitution that would allow the people to weigh in as op-
posed to life-tenured unelected judges?

Mr. SHELTON. Again, it would depend on the language. Quite
frankly, our concerns around marriage in general are issues of how
marriage would very well protect the American family. Indeed
right now I come from a community in which over 60 percent of
African-American children are being raised in single family headed
households. 43 million Americans have no heath insurance or
health care. Our public schools need the attention of not only the
U.S. Government, but also their local governments and resources
therein. We know there are so many issues that if you want to sup-
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port and protect the institution of marriage, that indeed you must
support and protect the institution of the American family.

Chairman CORNYN. Mr. Muth, let me try to clarify, if I can, my
understanding of what you are saying. I believe you said you do not
favor an amendment that addresses marriage specifically, but as I
understand it, you are very concerned about judicial activism; is
that correct?

Mr. MuTH. That is correct, Senator.

Chairman CORNYN. Are there any circumstances under which
you would support, any language you would support for a constitu-
tional amendment which would address judicial activism?

Mr. MuTH. That is interesting. It is my understanding that Sen-
ator Hatch may have drafted language which would be—I would
still have an objection. I have a concern about amending the Con-
stitution. Let that be said. But if I understand correctly, Senator
Hatch’s proposal for this would simply be to almost a super-DOMA,
to codify the fact that the States have the rights to either recognize
or not recognize gay marriages individually, rather than estab-
lishing a national prohibition against same-sex marriage. And of
the choice between those two, I would absolutely favor one that
protects the States’ rights to recognize gay marriage or not recog-
nize it, rather then mandate.

Chairman CORNYN. So there could be, in order to check what you
regard as unlawful judicial activism, there could be some constitu-
tional text that you would find acceptable?

Mr. MUTH. There could be. I would again like to see this as a
last resort, if you will pardon the expression. There may be even
a legislative remedy before we even get to that point of a constitu-
tional amendment. I mean Congress has the ability to tell the Fed-
eral Court system, you do not get to rule in this. I cannot remem-
ber whether it is Article II, section 3—

Chairman CORNYN. I think you must be referring to what I
would call jurisdiction stripping language?

Mr. MuTtH. Correct.

Chairman CORNYN. Which would say basically Congress pro-
hibits the Federal Courts from even ruling on certain areas.

Mr. MuTH. Right. If Congress established legislation that said,
with DOMA that the States are protected, and Congress passed
that legislation—they are an equal branch of the Federal Court
system—can tell the Federal Court system, hey, you are not al-
lowed to overrule DOMA. I think that would be something that
could be done legislatively without going through the process of a
constitutional amendment.

Chairman CORNYN. I personally have some concerns about juris-
diction stripping, but what you are saying is you think that is a
possible alternative to this issue as well?

Mr. MUTH. Absolutely.

Chairman CORNYN. Professor Brilmayer, I know Senator Ken-
nedy and Senator Feingold and I were here when you were talking
about conflicts of laws, and we were having nightmares, sort of
flashbacks to law school about what you said is a highly technical
are, which I concede it is, the conflicts of laws. But you said never
has there been a judicial decision which has forced one State to ac-
cept a decision by another State that violated the public policy of



32

the second State. Maybe you can say it more artfully than I did.
Is that correct?

Ms. BRILMAYER. Yes. I need to clarify that. I mean specifically in
the context of marriages because there is a lot of doctrine similar
to what you say outside the marriage context, but we are inter-
ested in the marriage context, so I want to be precise. Within the
marriage context, if the question is, have I ever seen a case in
which a marriage entered into in State A that was contrary to the
fundamental policies of State B, nonetheless had to be enforced in
State B for reasons of the Full Faith and Credit Clause, or Full
Faith and Credit Statute, the answer is I do not know a case like
that.

Chairman CORNYN. Let me ask you a hypothetical question. I
know law professors love hypothetical questions. Assume that there
was a challenge to that policy in the second State, saying that that
policy restricting marriage to persons of the opposite sex violated
the United States Constitution. You would agree with me that in
that instance, that the second State would be forced to recognize
the marriage that was legal in the first State, correct?

Ms. BRILMAYER. I have tried to keep my remarks about conflict
of laws separate from the constitutional law question about wheth-
er this or that kind of marriage is constitutionally protected, that
sort of thing. I have tried to keep those two things separate, yes.

Chairman CORNYN. But from one of the most prestigious, and
maybe you think the most prestigious law school in the country,
you would agree that the answer to that hypothetical is yes, would
you not, that the second State would be compelled to recognize the
same-sex marriage in the first State if indeed the public policy of
that second State was held to violate the United States Constitu-
tion?

Ms. BRILMAYER. I would say that the public policy that is cited
in the second State has to be a valid public policy, and of course,
that includes not only what comes out of the Constitution, but
what comes out of Congress under the Supremacy Clause.

Chairman CORNYN. I take that as a yes. If it is not a valid public
policy because it violates the Constitution, the answer to my ques-
tion 1s yes, correct?

And you do recognize, and you alluded to General Bruning, the
lawsuits that have been filed there. If in fact the Defense of Mar-
riage Act, whether it be a State Defense of Marriage Act or the
Federal Defense of Marriage Act, were held to violate the United
States Constitution, then every State would have to recognize
same-sex marriage, correct?

Ms. BRILMAYER. No. I think that the Federal Defense of Mar-
riage Act acts in a completely different way from what I believe er-
roneously are called State DOMAs. The State DOMAs have a wide
variety of manifestations, so I cannot really generalize about those,
but some of them do make particular constitutional provisions
about what should count as a marriage, and my belief is that the
Nebraska one has those features. The Federal—

Chairman CORNYN. Let me ask you.

Ms. BRILMAYER. I am sorry.

Chairman CORNYN. I am sorry. My time is running out, so just
to clarify, if a State Defense of Marriage Act stipulated that mar-
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riage is the union of a man and a woman, and essentially equiva-
lent what the Federal DOMA provides, if the United States Su-
preme Court held that it was unconstitutional to limit marriage to
traditional marriage, then indeed that would result in the national
recognition of same-sex marriages, would it not?

Ms. BRILMAYER. If the United States Supreme Court held that
there was constitutional protection for same-sex marriage, we
would not have to worry about the Full Faith and Credit Clause.
It would operate directly.

Chairman CORNYN. That is my point. I happened to—you men-
tioned bedtime reading, your “Conflict of Laws” book, “Cases and
Materials,” and I confess I have not read all of it, but I have read
a page or two. You do cite on page 688 a number of learned Law
Review articles where distinguished legal scholars do make the ar-
gun}?ent that the Defense of Marriage Act is unconstitutional, cor-
rect?

Ms. BRILMAYER. They make that argument, and I acknowledge in
my written testimony that there are people who say that. The peo-
ple who say that who have constitutional arguments about it, by
and large are not specialists in the conflict of laws. By and large
they are constitutional law specialists.

Chairman CORNYN. As you said earlier, that is outside of the con-
flict of laws area. This is a matter of Federal constitutional law,
right? In other words there are two separate issues. One is a con-
flict of laws question, the other is the constitutional question under
whether DOMA would be held unconstitutional.

Ms. BRILMAYER. I do not know of any Court that has held that
DOMA is unconstitutional and my own view is that DOMA is con-
stitutional.

Chairman CORNYN. You of course have made clear that your ex-
pertise is in conflict of laws, not constitutional law, but you do have
distinguished colleagues on your faculty, for example, Professor
Eskridge who wrote “The Case for Same-Sex Marriage,” who does
argue that the Defense of Marriage Act is unconstitutional, correct?

Ms. BRILMAYER. I am in a good position to say that he knows
nothing about the conflict of laws.

[Laughter.]

Chairman CORNYN. Are you in the same position to say that this
law professor at Yale Law School knows nothing about the United
States Constitution?

Ms. BRILMAYER. He knows a lot more about the Constitution
‘&}ian I do, the other parts other than the Full Faith and Credit

ause.

Chairman CORNYN. You agree with me that he has written in
this book and elsewhere, “The Case for Same-Sex Marriage,” that
the Defense of Marriage laws are unconstitutional. Do you agree
with that statement?

Ms. BRILMAYER. I actually do not know whether he has ad-
dressed the conflict of laws issues in that book because I have not
read that book because it is not really my area of interest.

Chairman CORNYN. Professor, I am not asking you about conflict
of laws. I am asking you whether this law professor at Yale Law
School, Professor Eskridge, Professor Lawrence Tribe, a well-known
constitutional scholar, have both of them argued that the Defense
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of Marriage Act is unconstitutional under the Federal Constitution
or do you know?

Ms. BRILMAYER. I actually do not know what they have said
about that. What I do know is that conflict of laws specialists are
largely in agreement. The cases are, as far as I can tell to this day,
100 percent in agreement with my position, which is that DOMA
is constitutional as a matter of intrastate judgments enforcement.

Chairman CORNYN. I will, without objection, make part of the
record both the excerpt from your “Conflict of Laws” text that does
reflect two scholarly Law Review articles arguing that the Defense
of Marriage Act is unconstitutional, as well as the relevant chapter
in Professor Eskridge’s called “The Case for Same-Sex Marriage,”
your colleague at Yale Law School, and both of those will be made
part of the record.

Senator Feingold?

Senator FEINGOLD. Thanks, Mr. Chairman.

First, with respect to the comments of Ms. Gallagher, she
mischaracterizes the views of those who oppose the constitutional
amendment. The issue here is not whether one supports traditional
marriage and thinks it is a good idea that people marry and raise
children. The issue is whether we should write into the Constitu-
tion a definition of marriage for all times and for all States. If we
do that, and particularly if we do that in a way that would prevent
States from offering benefits now available to opposite-sex couples
only, that is discrimination against a large segment of our society
who simply want to raise their children to be productive members
of society.

General Bruning, I understand that the Nebraska law is quite
different from the Defense of Marriage laws passed by the other 36
States and the Federal Government. The Nebraska law, which is
an amendment to your State’s Constitution, would explicitly ban
civil unions and domestic partnerships as well as same-sex mar-
riages; is that not right?

Mr. BRUNING. Yes, that is right, Senator.

Senator FEINGOLD. Just so everyone is clear. The court challenge
currently ongoing in Nebraska involves the Nebraska Constitution,
not the Federal DOMA statute passed by Congress and signed into
law in 1996; is that correct?

Mr. BRUNING. Yes.

Senator FEINGOLD. Thank you. I think it is important for the
Senate to understand that the Nebraska situation is quite unusual,
and it is certainly not a case study for the kinds of challenges to
State DOMA laws or to Federal DOMA law that we could expect
in the future.

Professor Brilmayer, thank you for being here very much. I think
you have been very clear about your views on whether the Full
Faith and Credit Clause would require Texas, for example, to rec-
ognize a same-sex marriage performed in Massachusetts. I want to
underline what I think is a key point in the debate by quoting from
an op-ed by Charles Krauthammer in last week’s Washington Post.
He says the following: “Because of the Full Faith and Credit Clause
of the Constitution, gay marriage can be imposed on the entire
country by a bare majority of the State Supreme Court of but one
State.” He goes on to say “What is the alternative, to nationalize
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gay marriage imposed by the Supreme Judicial Court of Massachu-
setts, the 1996 Defense of Marriage Act? Nonsense. It pretends to
allow the States to reject marriage licenses issued in other States,
but there is not a chance in hell that the Supreme Court will up-
hold it,” Mr. Krauthammer wrote.

Is not Mr. Krauthammer’s assertion about the Full Faith and
Credit Clause just completely wrong?

Ms. BRILMAYER. I think he should probably consult with people
who know more about the subject. That is a very ignorant view.

Senator FEINGOLD. What about his assertion that there is no
chance that the Federal DOMA will be upheld?

Ms. BRILMAYER. I think that is also quite wrong.

Senator FEINGOLD. Thank you for that. Professor, just to follow
on the conversation you just had with the Chairman, you spoke to
the likely constitutionality, as I understand, of DOMA. Given the
continued validity of the Full Faith and Credit Clause in the mar-
riage context, do you think that the Federal Defense of Marriage
Act originally passed in 1996 was necessary?

Ms. BRILMAYER. I think it was actually unnecessary and that is
one of the reasons I am not a big fan of the Federal DOMA. Even
though I think that it is constitutional, I do not think that it was
necessary. I also think there is some drafting problems with it, but
that is a separate matter.

Senator FEINGOLD. I thank you.

Ms. Gallagher, in your commentary this week in the National
Review Online, you said that banning same-sex marriage but al-
lowing civil unions would be a “truly disastrous compromise.”

Ms. GALLAGHER. I am sorry. That is not what I said, but I will
let you finish the question.

Senator FEINGOLD. Let me characterize then. You argue that al-
lowing civil unions would strip traditional marriage of its unique-
ness. Is that not accurate?

Ms. GALLAGHER. No, it is not accurate. I can reflect my views.

Senator FEINGOLD. Madam, I am going to finish my question,
and then you can respond.

Ms. GALLAGHER. Sure.

Senator FEINGOLD. From your Weekly Standard commentary
published just 3 months ago you said, I think, the opposite of that.
You stated that, to succeed and ratify a constitutional amendment
banning same-sex marriage, conservatives such as yourself and the
“Christian right” need to increase your popular support from 60 to
70 percent, you would need to draw new supports from “liberal and
centrist Democrats and Independents.” To so, you may need to
allow room to support civil unions while opposing gay marriage.

So are you arguing that those are consistent positions?

Ms. GALLAGHER. Your staff has—I am just assuming it is your
staff, because I think that you would not have come to that conclu-
sion if you had not got a biased quote. This is what I think, and
I am glad to have this opportunity. I do not think that a Federal
marriage amendment should prevent States and localities from of-
fering benefits and protections to people in alternative family fo-
rums, including gay and lesbian couples. It is my understanding
that it is the intention of the sponsors that this question be left to
State legislatures and to private contract. Whether or not the word-
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ing is accurate or reflects that is another set of debates. That is a
drafting issue. But I am opposed to any attempt to use the Con-
stitution to ban civil unions or domestic partnerships.

The question in Massachusetts, in my National Review Online is
whether you should offer to the people as a response to the
Goodridge decision an amendment that says first marriage has a
unique status and should be a man and a woman, and (b) then
says civil unions have an equivalent status with the identical set
of rights and benefits for all eternity, and I think that ultimately
that that drafting language would end up throwing the question—
I mean you have a contradiction between saying it is unique and
it is equivalent, and that that language would throw the issue back
to a Court which has already demonstrated hostility to the idea
that there is anything unique or special about the marriage be-
tween a husband and a wife, who can become mothers and fathers.
It is characterized that idea is a rational bigotry.

So I think that specific drafting language would not overturn the
Goodridge decision and that is why I was opposed to it.

Senator FEINGOLD. Mr. Chairman, I am just going to read in the
record here the direct comments from Ms. Gallagher from her col-
umn entitled “No Good.” One portion reads: “The First Constitu-
tional Convention met February 11, voted down several versions
and adjourned till March 11th. Now influential opponents of gay
marriage appear to be ready to sign on to a truly disastrous com-
promise. A constitutional amendment would (a) declare marriage to
be a unique status consisting of a man and a woman, and (b) si-
multaneously declare civil unions to be now and forever the exact
legal and constitutional equivalent.” Then later in the article it in-
dicates, “In fact the consequences of constitutionally affirming civil
unions are likely to be even more destructive than simply letting
Goodridge stand.”

Ms. GALLAGHER. I object to constitutionalizing civil unions or to
using the Constitution to ban them.

Senator FEINGOLD. Let me go to Mr. Muth. You warned in your
testimony that a Federal marriage amendment could be the first
step toward the federalization of family law. You suggested that
the President and conservative interest groups and some conserv-
ative Senators and Representatives were operating under the
“guise of a homosexual crisis,” and that this effort could lead to an
eventual Federal Department of Family Affairs.

Could you say a little bit more about your concerns of this? I
would be particularly interested in your views on the effect of fed-
eralizing family law in a democracy like ours.

Mr. MuTH. I think it is the camel’s nose under the tent syn-
drome, which seems to happen with the best of intentions of a lot
of legislation. As we open up the door just a crack, and then it gets
pushed open a little bit more, and a little bit more, and a little bit
more. Next thing you know, you have got an 800-pound gorilla sit-
ting in your midst, and I am afraid that by using the Constitution
to address social policy like this, this Nation has been very much
opposed to amending our document. The fact that it has so few
amendments already is indicative of that. I am afraid that once we
start down that road by amending the Constitution for the purpose
of defining marriage as between one man and one woman, that



37

that is going to open up the possibility of amending our Constitu-
tion in the future for all kinds of other aspects, and this is of great
concern to me.

Senator FEINGOLD. Thank you very much.

Again, to General Bruning, in an interview with National Public
Radio last summer, after the Lawrence v. Texas decision came
down, you indicated that the decision may not have any implica-
tions for same-sex marriages because the Court did not rely on the
Equal Protection Clause of the Constitution. You say, “The Court
was very careful to limit the privacy right that they recognized and
to stay away from equal protection. The Court did not want to
equate homosexuals with blacks or women or other groups that re-
ceived equal protection coverage under the Constitution.”

If this is true, then why do we need a constitutional amendment?
Is not a United States Supreme Court decision striking down the
prohibitions on same-sex marriages the only situation that would
truly require an amendment to the U.S. Constitution?

Mr. BRUNING. Senator, the reason we need a Federal constitu-
tional amendment is because State constitutional amendments are
not secure in Nebraska. Ours is to be struck down, and I see it
likely to be struck down if it were formed more tightly. As you
mentioned, it is fairly broad as constitutional amendments or State
DOMA statutes go. But it will be struck down by this Federal
Judge. He has said so. And I think State statutes face the same
risk. So if State constitutional amendments, State statutes are at
risk, why is Federal DOMA not at risk? The only thing that can
remain firm is a Federal constitutional amendment. The only thing
that can remain above an activist Federal judge is the Federal Con-
stitution.

Senator FEINGOLD. So I take it you agree that we should start
amending the Constitution to prevent the Supreme Court from
making a decision that seems unlikely even to those that would op-
pose that decision?

Mr. BRUNING. I think we disagree, Senator, that it is unlikely.
I believe the case I am defending currently in Nebraska will end
up here at the Supreme Court. I absolutely believe it will. And
when it does, I believe it is a long shot, given the current makeup
of the Court, I believe we would lose 6-3, just like Romer, just like
Lawrence.

Senator FEINGOLD. That is not the quote that you gave with re-
gard to Lawrence. You indicated that this Court had narrowly lim-
ite(g.1 Lawrence and it was precisely the opposite of what your quote
said.

Mr. BRUNING. Read together, Senator, you are right. Lawrence
was decided on due process grounds, basically, the privacy right
that is inherent in the Due Process Clause. Romer was decided on
equal protection grounds. Massachusetts was decided basically on
both. Read together, Courts are going to do anything they can to
find that there is no rational basis for these statutes, and activist
judges are going to overturn these statutes and constitutional pro-
visions.

Senator FEINGOLD. Let me ask Professor Brilmayer if she would
like to respond to Attorney General Bruning’s comment that there
is a real possibility that the Federal Courts will overthrow mar-
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riage laws. Have we ever amended the Constitution because of a
possibility, real or imagined, of Courts taking some action?

Ms. BRILMAYER. I think the answer as you phrased it is no, but
we could even phrase it more precisely. Has there ever been a con-
stitutional amendment to correct one State interpreting its own law
in a way that people outside the State think to be erroneous, which
is essentially what is going on here. What sparked this discussion
is the Goodridge decision. People outside Massachusetts think it is
erroneous. They worry that it is going to be imposed on them.
There is nothing remotely like this in our existing Constitution. I
do not even know of any constitutional amendments that have been
proposed that had this sort of motivation, where people outside
Massachusetts look at a Massachusetts Court interpreting a Mas-
sachusetts law, and they think getting it wrongly, and take con-
stitutional action to reverse that result.

Senator FEINGOLD. That is a very important comment, and I am
very glad that is on the record.

Let me finally ask Reverend Richardson. I wanted to ask you
about the implications of the Goodridge decision on your position
as a clergyman in Boston. Is it not true that the Massachusetts Su-
preme Court’s decision will not force you and your church to recog-
nize and conduct same-sex wedding ceremonies?

Rev. RICHARDSON. Yes, that is correct.

Senator FEINGOLD. Thank you, Mr. Chairman.

Chairman CORNYN. Senator Kyl?

STATEMENT OF HON. JON KYL, A U.S. SENATOR FROM THE
STATE OF ARIZONA

Senator KyL. Thank you, Mr. Chairman. I want to thank all of
the panelists here.

Let me start, Professor Brilmayer, by just making a comment. I
find it astonishing that you would characterize as ignorant the
view that DOMA will not be upheld. I know you feel otherwise. My
own view is it may or may not. It is a close question. I bet it will
not be unanimous in either event, and yet I would not characterize
as ignorant a Justice on the other side who happened to feel that
the law should not be upheld. It just seems to me that given the
large body of legal opinion, erudite legal opinion on both sides of
the issue, that it does not help in the debate to characterize those
who hold the view that it will not be upheld as ignorant.

Ms. BRILMAYER. I think there was a very specific quote, Senator,
that I was asked to comment on, which went a good deal further
than the remark that you have just recited. The quote that I was
asked to comment on was something along the lines that there was
a snowball’s chance in hell that this would not be struck down, and
that is just wrong. I am sorry.

Senator KYL. So you think there is at least a snowball’s chance
that it will be upheld?

[Laughter.]

Senator KYL. You were pretty sure that it would not be upheld.
You were pretty sure that it will be upheld.

Ms. BRILMAYER. I think it will be—

Senator KYL. But you caveat that by at least one snowball.

[Laughter.]
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Senator KYL. Is that about it?

Ms. BRILMAYER. Thank you for explaining that for me.

Senator KYL. I am sorry I missed the earlier testimony, and the
last question to Pastor Richardson causes me to want to ask him
to expand a little bit more, and again, I apologize for not hearing
your earlier comments, sir.

I suspect that the issue with you is not whether your church
would have to perform these marriages, but what you believe the
mandate on the State would do to marriage generally within the
State. And I just wondered if I am correct and if you would expand
on that a little bit.

Rev. RICHARDSON. Yes, you are correct about the mandate on the
church. That is correct. But as far as the effect and the mandate
on the community, I think that it does have a negative effect on
our community. I am not a lawyer, and I am only going from being
a practitioner working with families that have experienced a dis-
ruption in their home, either by being removed by the State system
or finding themselves in a single-parent or a non-traditional set-
ting.

I don’t think this is about benefits. I think that in Massachusetts
already State workers are entitled to benefits, regardless of rela-
tionship. I think that when—it really boils down to families and
children. That is really what it boils down to as far as the black
community is concerned.

Everything that happens so much in society has an over-
whelming devastating effect on the black family. It seems like no
matter what it is, we are always disproportionately in the distribu-
tion of whatever happens.

I would just like to correct some of the things that people are
saying. They are saying that children needs moms and dads. Well,
children already have moms and dads. They are born into this
world with a mother and dad, and so they are entitled that. They
do not need one. They already have one. And that is what I find
in dealing with the children that come through our church and that
we counsel in our agency, is that they are seeking the mom and
dad that brought them into this world. I am not saying that foster
parents do not do a good job. Like I said, my wife and I have been
foster parents all along.

I think that when we use percentages, we need to be careful. I
heard mention here 60 percent of single parents exist in a commu-
nity. Well, just because a child is with a single parent does not
mean that they do not have an interaction or relationship with a
father, or a mother. So, you know, when we start to define what
the line really is, the line isn’t the fact that single parents and the
kids that live in a single-parent setting do not have knowledge of
a mother and father. The children I deal with every day and coun-
sel with, they know who their mother and father is. They just are
not in a position to live with them. And they want to be with their
mother and father. That is the issue. Culture says that, you know,
children want to be raised in a certain culture. I have nothing
against interracial marriage. I have two sons-in-law that are white
that my daughters married, and I have interracial children. But I
am here to tell you that still—I have adopted grandchildren. I am
here to tell you that there is still an urgency to know who they are
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culturally as well as biologically. You cannot remove that from the
psyche of human beings. They know it took a mother and a father
to get them here. It took a man and a woman, let me put it that
way, to get them here. But after that, they just cannot drop off the
scene.

That is why we have organizations in our community, Big Broth-
ers, Big Sisters, to fill those voids that these children are filling.
But can they fill the void? No. The only one that can fill that void
is the biological parent.

I counsel young men, and I say, you know, well, we understand
that your father or one of the parents may have been an alcoholic.
And he says, “No, no. They’re not alcoholic. He was a drunk.” And
we say, well, you know, some of them—they are addicted by sub-
stance abuse. “No, no, no. They're junkies.” They know. But you
know what? They say, “But we still love them.” And we want some-
body to try to help so we can be back together with them. That is
what we are talking about in our community. I don’t know about
other communities, but that is the impact on the black community
and the laws that have been set up.

You know, we are the only individuals that I know of that were
brought over on slave ships and put on the block, you know, to be
sold as merchandise. Families broken up, husbands turn away from
wives, you know, and to never see each other again. You know, I
sit here as one that cannot go back more than one generation in
my history, you know, and that is sad to say. I hear people talking
about developing a family tree. I cannot even get a limb, you know,
to my family’s roots. And that is painful.

And when you separate children from their biological parents
and say that they have no connection, I think we need to think
about that, and that is where the black community is coming from
that I represent.

Senator KyL. I think it is important that we all focus on that.
It concerns me. You know, lawyers can and will argue. That is a
certainty. And I do not want this debate to get down to the legal
minutiae but, rather, to get the focus back on why this issue has
ignited such interest among the American people. And if I think
back a few thousand years to what must have been going through
people’s minds in trying to create the concept of marriage and a
monogamous relationship between the mother and father of chil-
dren and why that relationship has been preserved all of these
eons, it seems to me one reason is because the parents were not
arguing about parental rights, but they understood as a culture
what was good for their continued success as a society. And that
is the relationship we are talking about.

Mr. Chairman, the light is still green. Do I still have a little bit
of time here?

Chairman CORNYN. Yes.

Senator KyL. Okay. I was not certain what the time was, and 1
wanted Pastor de Leon to share his perspective on the same point.
Obviously no one but the black community has the experience of
which you spoke with regard to the division of family historically
in this country. But I also know that in many Hispanic commu-
nities, because of the way that some of those communities evolved,
there are families that are split as well. And perhaps that is part
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of your testimony, and, again, I apologize that I was not here to
hear your testimony, Mr. De Leon.

Rev. DE LEON. Thank you, sir. It is very true that in a different
way—however, the result is the same—we have suffered as a com-
munity. For example, the immigration laws that we have in this
Nation have contributed to the breakup of the family. A lot of our
men, or women, have come from Latin America in recent years,
and they have come to make a better living and to make a better
living for their children and for their family.

I often say that if I was in their shoes back there in the old coun-
try, I would be doing the same, because as a father I feel a great
responsibility for my children.

And now, consequently, we have mama out here, children back
in Latin America, or vice versa, daddies out here and the children
are back there. And as a consequence of that, we are seeing more
and more people come to our churches and to our centers where we
help these people, not only in the area of the obvious emotional
problems and serious deep-seated scars, but financially. We have
more poor people now in Orange County, California, which is one
of the richest counties in this Nation, coming to our doors for help.
And it is not just a matter of now we hand them out a piece of
bread. Now we open the door to all their problems that they are
living. It always goes back to saying if my dad and my mom were
here, I would not be going through this.

We know clearly that the best situation for a child is to have dad
and mom with him to help him grow up and develop and become
potentially what he or she can be. And so I just pray that some
way, somehow, all of us can understand that this is not about any-
thing that has to do with party politics or some kind of a national
debate regarding marriage, first of all, but first of all children, and
then marriage that supports that. And that is my position, Senator.

Senator KYL. I appreciate that very much.

I guess my time is up, but I thank you, Mr. Chairman, and I
thank all of you for being here.

Chairman CORNYN. Thank you, Senator Kyl.

Senator Kennedy?

STATEMENT OF EDWARD M. KENNEDY, A U.S. SENATOR FROM
THE STATE OF MASSACHUSETTS

Senator KENNEDY. Thank you very much, Mr. Chairman, and I
thank the panel for very provocative and informative comments
that they have made this morning.

I want to recognize Reverend Richardson. Reverend Richardson
is known in Boston for all of his great work in working with foster
children, and he does extraordinary work and his church does ex-
traordinary work. So we welcome you here, and so many of these
issues we would like to hear you on in terms of the well-being of
children. And we thank Reverend De Leon as well.

There are many complicated issues about the separation of fami-
lies. Our current immigration laws will make those wives or hus-
band wait 8 years so that they can be together. That is not what
we are talking about today. So, you know, these issues are complex
and they are complicated, and we all reach out to those that you
comment upon because no question they are being left out and they
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are being left behind. And we are enormously concerned about
their well-being, and we welcome your ideas about how we can
treat them more fairly and justly.

I do not believe, quite frankly, that the issues that we are talking
about today are the ones that are going—we talk about problems
of immigration and housing and keeping children together. But
there are a lot of different factors. But what we are doing today is
talking about a constitutional amendment.

I join with those that believe very strongly that we are facing a
number of urgent challenges in our country today. The war in Iraq
has brought new dangers, imposed massive new costs, is costing
more and more American lives each week. And here at home the
unemployment crisis for millions of citizens, retirement savings are
disappearing, school budgets are plummeting, college tuition is ris-
ing. Prescription drug costs and other health care costs are soaring.
Federal budget deficits extend as far as the eye can see. Yet now,
instead of calling on Congress to deal with these issues and chal-
lenges more effectively, the President is distracting us by calling on
Congress to take up and pass a discriminatory amendment to the
Constitution to prohibit same-sex marriage.

There is no need to amend the Constitution. As the daily news
reports made clear, States across the country are already dealing
with this issue, and dealing so effectively, according to the wishes
of the citizens in each of the 50 States. And in more than 200 years
of our history, we have amended the Constitution only 17 times—
17 times—since the adoption of the Bill of Rights. And many of the
amendments have been adopted to expand and protect people’s
rights. And by endorsing this shameful proposed amendment in a
desperate tactic to divide Americans, in an attempt to salvage a
faltering reelection campaign, President Bush will go down in his-
tory as the first President to try to write bias back into the Con-
stitution.

We all know what this issue is about. It is not about how to pro-
tect the sanctity of marriage or how to deal with activist judges.
I remind my fellow colleagues and Senators of what Professor
Brilmayer has just said, and my fellow Americans, that the Massa-
chusetts Supreme Judicial Court interpreted the Massachusetts
Constitution, not the Federal Constitution. That is precisely what
appellate courts were created to do. The debate is not about activist
judges. It is about politics, an attempt to drive a wedge between
one group of citizens and the rest of the country solely for partisan
advantage. We have rejected that tactic before, and I am confident
we will do so again.

I respect the views of those who oppose gay marriage and dis-
agree with the court’s recent decision in Massachusetts. I under-
stand the concerns of those who object to city and county officials
who allow same-sex marriage without express authority in State
law. But each State is dealing with that issue according to its own
law, as States have done throughout our history.

What I do not respect are efforts by supporters of the Federal
marriage amendment to confuse and deceive the American people
about the current situation and what their proposed amendment
will do. Supporters claim that any ruling or law on same-sex mar-
riage in one State will instantly bind all other States, and that
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claim is not true, as we have heard this morning. Long-standing
principles on the conflicts of law give States broad discretion in de-
ciding to what extent they will defer to other States when dealing
with sensitive questions about marriage and raising a family. And
the Federal Defense of Marriage Act passed in 1996 makes the pos-
sibility of nationwide enforceability even more remote.

Many people are concerned that their State government may
somehow interfere with the right of churches and religious groups
to conduct their own affairs. But as the First Amendment makes
clear, no court, no State can tell any church or religious group how
to conduct its affairs. No court, no State, no Congress can require
any church to perform a same-sex marriage.

Yet supporters of the proposed amendment continue to insist
that religious freedom is somehow under attack. Far from uphold-
ing religious freedom, the Federal marriage amendment will under-
mine it by telling churches they cannot consecrate a same-sex mar-
riage even though some churches are now doing so. The amend-
ment would flagrantly interfere with the decision of local faith com-
munities. It threatens the long-standing separation of church and
state in our society.

Advocates of the amendment claim that it addresses only gay
marriage and will not prevent States from granting the legal bene-
fits of marriage to same-sex couples through civil laws. But that is
not what the text of the amendment says. It forbids same-sex cou-
ples from receiving the legal incidents of marriage. It would pro-
hibit State courts from enforcing many existing State and local
laws, including laws that deal with civil unions and domestic part-
nerships.

The recent Massachusetts decision addressed the many rights
available to married couples under State law, including the right
to be treated fairly by the tax laws, to share insurance coverage,
to visit loved ones in the hospital, to receive health benefits, family
leave benefits, survivor’s benefits. In fact, there are now more than
a thousand Federal rights and benefits based on marital status.

Gay couples and their children deserve access to all these rights
and benefits. Supporters of the amendment have tried to shift the
debate away from equal rights by claiming that their only concern
is the definition of marriage. But many supporters of the amend-
ment are against civil union laws as well and against any other
right for gay couples or even gay persons themselves.

That is why so far Congress has refused to even protect gays and
lesbians from job discrimination or to include them in the Federal
law punishing hate crimes.

The Family Research Council, a leading supporter of the con-
stitutional amendment, even lobbied against providing compensa-
tion to gay partners of the victims of the terrorist attacks on Sep-
tember 11th. Fortunately, they lost that fight.

Too often, this debate over the definition of marriage and the
legal incidents of marriage has overlooked the personal and loving
family relationship that would be prohibited by a constitutional
amendment.

Increasingly large numbers of children across the country today
have same-sex parents. What does it do to these children, their
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well-being, when the President of the United States says their par-
ents are second-class Americans?

Congress has better things to do than write bigotry and prejudice
into the Constitution. We should deal with the real issues of war
and peace, jobs and the economy, and the many other priorities
that demand our attention so urgently in these troubled times.
States are fully capable of dealing with this issue. If it is not nec-
essary to amend the Constitution, it is necessary not to amend it.

In the time I have left, I would like to ask Professor Brilmayer—
first of all, thank you for that excellent article in the Washington
Post last month on the conflict of laws issue. Let me ask you about
the conflict of laws, let me ask you about the States in the Jim
Crow era that banned interracial marriage. Were they required to
enforce interracial marriage recognized by States? What about the
argument that says, well, finally the Federal Government, the Su-
preme Court got into knocking down these issues. It was a Federal
issue then, Federal rights affected. Why isn’t it now?

Ms. BRILMAYER. Prior to the point that interracial marriages
were given substantive protection, prior to that point as a matter
of conflict of laws no State was required to enforce an interracial
marriage entered into in another State. Many refused to recognize
interracial marriages, and what eventually changed that practice
was the recognition that as a substantive matter of constitutional
law, all States for both domestic and interstate purposes had to
allow interracial marriages.

Senator KENNEDY. But ultimately it was the Federal court that
involved itself in what might be the issue that you referred to ear-
lier in terms of marriage which had been strictly decided by the
States. How do you deal with that?

Ms. BRILMAYER. As long as it was seen as a matter of conflict of
laws and marriage law and viewed under the traditional doctrine
of conflict of laws, the States were free to treat it the same way
that they treated a polygamist marriage or an underage marriage
or a marriage between an uncle and a niece, which was the States
did not recognize them if they did not want to. They could if they
wanted to, and if they did not want to, they did not have to.

Senator KENNEDY. Could I have one final question? The Major-
ity’s title for this hearing is “Judicial Activism vs. Democracy.” 1
would ask Mr. Shelton this. As Professor Edelman recently pointed
out in the Washington Post, the phrase “judicial activist” has been
used many times before during the 1950’s. Segregationists con-
demned the Supreme Court’s ruling in Brown v. Board of Edu-
cation as a clear abuse of judicial power, and the broad contours
of Brown were implemented by courageous Southern judges Elmer
Tuttle, John Minor Wisdom, and Frank Johnson, and these judges
applied the ruling to dismantle racist institutions in the South,
fundamentally restructured systems of political participation, jury
selection, and employment. They acted at great personal risk and
were repeatedly called judicial activists.

So what are your thoughts about the role that an independent
judiciary has in a democracy? Do you believe that it is judicial ac-
tivism for a State court interpreting its own State Constitution to
decide that gay men and lesbians should receive the same rights,
protections, and benefits as heterosexuals? Or is judicial activism
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simply a label that some people apply when they want to disparage
the court ruling with which they disagree?

Mr. SHELTON. It is used quite conveniently to continue to oppose
provisions in our law to actually support the greatest opportunity
for full participation and full protection. We have consistently seen
that problem, and certainly I am very happy that you raised the
Brown v. Board of Education decision in 1954 as one of those cir-
cumstances in which we had to continue to look at how judicial ac-
tivism has been treated in our society. It is 50 years since Brown
and, indeed, we are still concerned and addressing those particular
issues.

Senator KENNEDY. Mr. Chairman, can I include the relevant
parts of the American Academy of Pediatrics—they issued a policy
statement referring to this issue, concluded that children with gay
and lesbian parents should be entitled to the financial, psycho-
1ogic(2111, and legal security from having both parents legally recog-
nized.

Chairman CORNYN. Without objection.

Senator KENNEDY. I thank the Chair.

Chairman CORNYN. Senator Durbin?

STATEMENT OF HON. RICHARD J. DURBIN, A U.S. SENATOR
FROM THE STATE OF ILLINOIS

Senator DURBIN. Thank you, Mr. Chairman, and thanks to the
members of the panel.

If I could follow up on what Senator Kennedy just addressed, the
title of this hearing troubles me, Mr. Chairman. I do not believe
that there is a choice between judicial activism and democracy. To
argue otherwise is to suggest that a case like Brown v. Board of
Education did not promote democracy in America. That was clearly
an activist court, which took control of an issue which Congress
and the President had refused to address, literally the discrimina-
tion in America’s public schools. In Brown v. Board of Education,
an activist Court said we are going to give equal opportunity to
education across America. Did that further democracy? Does any-
body argue that it didn’t?

The same thing would be said of Griswold v. Connecticut. Here
was a decision by a Court which said that families had the right
to decide their own family planning. The State of Connecticut could
not dictate to them what family planning was allowed. It was a
matter of privacy in family decisions. Was this an activist Court in
derogation of democracy that extended to these families and indi-
viduals their right to privacy?

Loving v. Virginia, when an activist Court said that a ban on
interracial marriage in the State of Virginia was improper, was
that activist Court in derogation of democracy or promoting it by
saying that Americans had the right to marry interracially?

So I think you have created a false choice here, Mr. Chairman,
in the title of this hearing. It is not a choice between judicial activ-
ism and democracy. Time and time again in our lifetimes, judicial
activism has promoted democracy. We have to take care, obviously,
that the courts do not go too far, but to categorically say that an
activist Court is going to deny the rights of American citizens is
just controverted by the obvious legal precedent.
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Let me just say that a colleague of mine on this issue of same-
sex marriages came up with what I thought to be a rather precise
sound bite, and I guess I live in a world where sound bites are
more common than not. In opposing this constitutional amendment
proposed by the President, this colleague said, “I support the sanc-
tity of marriage, but I also support the sanctity of the Constitu-
tion.” And most people who agree with this point of view—and I
do—nodded their head.

But in a larger sense, as you step back from that statement, you
understand the complexity of the issue and the hearing today. The
words “sanctity of marriage”? “Sanctity” suggests to me some reli-
gious context to marriage, some consecration of marriage, not the
legality of marriage but the consecration of marriage. And I wel-
come the reverend clergy who are here today who have expressed,
based on their religious values, why they believe we should not
sanctify marriage of the same gender and the same sex. I respect
your religious belief. I am glad that you are here to share it with
us.

I happen to belong to a church which does not recognize divorce.
The church that I belong to says that divorce demeans marriage.
They take the Bible quite literally. What God has joined together
let no man put asunder. And those in my church who are divorced
face penalties and sometimes exclusion from that church.

Now, they can argue theologically that they have taken the best
position to strengthen marriage, and the fact that half of our mar-
riages end in divorce would certainly give that credence. But if we
are going to adopt the premise that religious values that in their
own faith support the institution of marriage should be enshrined
in the Constitution, then I think we are moving into perilous terri-
tory. Usually, religious leaders come to us and follow the dictates
of the Founding Fathers who say, “Thank you, Government, but let
us worship as we choose. We want the freedom to worship as we
choose. We don’t want you to give your imprimatur, your permis-
sion, and your approval to our religious belief. Please leave us
alone.” That is what America is all about.

And when religious groups come to us and say, on the other
hand, no, we believe so strongly in our religious beliefs, we want
them in our Constitution and law of the land to apply to everyone,
that is where I think we get in dangerous territory. We go beyond
the question of legality into sanctity. Sanctity is your business,
Reverend. Legality is our business. And we better take care to
make sure that we keep that bright line between the two.

Let me say that I have listened, Reverend Richardson, to Senator
Kennedy, who talked about your work with foster children and
read something about your background, and I respect it very much.
I would like to just challenge one thing you said. You said only the
biological father can fill the void. Many children were here today.
I don’t know if they were the children of same-sex marriages or
heterosexual marriage. They seemed to be happy and contented
children, and they seemed to be totally bored with what we are
talking about, which you would expect.

In my family, my larger family, there are many adopted children,
children of interracial marriages. We are one family. We support
one another. It strikes me that if the biological father or mother
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was a good person who could contribute to a life, then your state-
ment certainly is right. But in many instances, that is not the case.
And the void has been filled by loving people who are not the bio-
logical parents. And I believe those children in my family, whom
I love as much as any children in the family, are really benefited
by those who are not the biological parents but who can give them
love and guidance.

Senator Kennedy referred to the American Academy of Pediat-
rics. They have done the study, and they have come to the same
conclusion.

I want to give you a chance, Reverend Richardson, to consider
that possibility that those who are not biological parents can fill
that void. In fact, some of the biological parents cannot.

Rev. RiCHARDSON. Well, I think that it is not a question that
somebody else cannot fill the void. I think the issue here is that
the child—and this is only from my experience in the 50 years that
I have been talking to families and children, to hear from them—
we cannot presume what they are thinking. You have to hear it
from them. And the ones that come before me and my staff that
we counsel both through our agency and the church still have that
desire. Even my own biological daughters that have adopted chil-
dren and we are now adopted grandparents, they love us like—you
know, we couldn’t question. But they still have that desire inside,
as much as they love us—

Senator DURBIN. They want to know.

Rev. RICHARDSON. Yes, and they want to, if possible, even have
contact with them. They want to know who their parent was.
Where did I get my features from? Where did I get all these cul-
tural things from? You know, is it a throwback?

Interracial marriage has nothing—you know, it is about skin
color. It is not about, you know, gender, being able to reproduce
children.

And so I think what I am saying is that, you know, you may not
have experienced it in your family, in your lineage. You know, you
say that you have interracial, you have adoptive—that is fine, and
so do a lot of people. And you may not have experienced from them
the questions about: Who am I? Where is my mother? Where is my
father? And you know what they say? We don’t necessarily want
to be back with them, but we want to know who they are and have
some kind of relationship with them.

Senator DURBIN. I think that is fair, and it is a natural curiosity.
And I have seen it manifested many times. But the point I am try-
ing to make is that there are people who will step into the lives
of a child.

Rev. RICHARDSON. No question about it.

Senator DURBIN. And, frankly, that child has little or no hope
without their guidance and love. And these people are not nec-
essarily the biological parents. So I would agree with the natural
curiosity, but I—

Rev. RICHARDSON. My wife and I stepped into the lives of some
50-plus children and filled a void for a while.

Senator DURBIN. Bless you for doing that.

Rev. RICHARDSON. But what I am trying to make you understand
is that really does not satisfy sometimes what their really burning
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desire is. They certainly welcome us stepping in to take the place
of the parent. But they really know you are not my parent. So let’s
not get mixed up in that of what the difference is.

And to go back to your question about, you know, the religious
versus the legal, to my knowledge, the rite of marriage in a reli-
gious context precedes anything that—any laws of the State or the
country. It was them that changed the law and said we are going
to have laws controlling marriage. But this was a long-standing—
you can call it, you know, the sanctity of marriage, whatever you
want to call it. But it was there long before the States.

In Massachusetts, we would not be talking about a constitutional
amendment if the courts had taken this up, the great and general
court, if the legislature had taken this up 2 years ago. It would
have been on the ballot this year. But we saw the political maneu-
vering and would not allow it come to the forefront.

Senator DURBIN. I am running out of time here—

Rev. RICHARDSON. So what I am saying is—

Senator DURBIN. The point I am trying to make to you is I am
not trying to denigrate or diminish your important responsibility
through a religious context in the sanctification and consecration of
marriage. It is done in my church and in virtually every church.

Rev. RICHARDSON. That is where it started.

Senator DURBIN. That clearly may be where it started. We are
arguing about the legality, whether a decision about the legality of
marriage in one State is going to have to be recognized by another
State. I voted for the Defense of Marriage Act. I believe in the tra-
ditional institution of marriage. But I think, frankly, that this con-
stitutional amendment is proof positive that the one law we need
to pass, and as quickly as possible, would be a law banning the
adoption of constitutional amendments in an election year.

[Laughter.]

Senator DURBIN. If there is ever an argument for us to step back
and realize that this Constitution of ours is such a precious docu-
ment that it should not be part of a political exchange before an
election, this debate is proof positive of that. And I thank you all
for your testimony.

Thank you, Mr. Chairman.

Senator FEINGOLD. Mr. Chairman?

Chairman CORNYN. Senator Feingold, I understand you have a
statement.

Senator FEINGOLD. Just briefly. I would like to clarify the record
in response to the exchange between Senator Kyl and Professor
Brilmayer that I understand occurred. I had asked her about a
quote from Charles Krauthammer where he said that under the
Full Faith and Credit Clause, the Massachusetts court could decide
the issue of same-sex marriage for the whole country. She said that
that was an ignorant statement, and I understand why she said
that.

I then asked her about the statement by Mr. Krauthammer that
there was “no chance in hell” that DOMA would be upheld. I think
she said that that was wrong as well.

We can check the record for exact words, but it was very clear
that she was not saying that it was ignorant to believe that DOMA
is unconstitutional. At most, she was saying that it was ignorant
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to say that there is no chance that it will be upheld. And I think,
Mr. Chairman, that is actually an important distinction because
perhaps there is an argument for amending the Constitution be-
cause there is no chance that a statute will be upheld, but certainly
not when there is some doubt.

And, you know, from my own experience, Mr. Chairman, there
were many in the Senate who kept saying over and over again that
there was no chance that the McCain-Feingold bill would survive
a court challenge, that it was an exercise in futility. But, you know,
I resisted the calls to amend the Constitution to deal with this
matter that I considered extremely serious for our democracy and,
frankly, much more central to what the Constitution is all about
and, fortunately, things turned out well. And I think it was an im-
portant lesson for me to realize to not go for the constitutional solu-
tion prematurely, and whether or not I could have ever supported
such a move I think is doubtful. But I think it is important when
we are considering how important the Constitution is and how rare
attempts to amend the Constitution should be.

So I just wanted to clarify that exchange.

Chairman CORNYN. Thank you, Senator Feingold.

I have a question for Reverend Richardson and Pastor de Leon.
Listening to Senator Durbin, it sounds like he is suggesting that
marriage is strictly a religious observance and has no secular im-
portance. Could you respond to that, Pastor de Leon? Do you agree
with that, first of all?

Rev. DE LEON. No, I do not agree with the statement that he—

Chairman CORNYN. And could you say why?

Rev. DE LEON. First of all, history tells us that marriage has
been recognized by every culture between a man and a woman
since time immemorial. That they did it or did not do it through
some kind of a religious ceremony is up to those that are historians
and study that kind of stuff. I think that society recognized the im-
portance of it and finally gave it that religious, if you will, recogni-
tion and stamp of approval.

For example, in our own community, Hispanic community, they
go to the courts and get married first. They see it as a legal rela-
tionship, if you will, or based on legal law, and then they have a
religious ceremony. They want not only the blessing of God, but
they want to make sure they are doing it right.

And so for us to say that it is purely a religious ceremony is to-
tally out of context for my people. We see it as, first of all, a man
and a woman that love each other and want to come together and
live together in harmony until death separates them, bring chil-
dren into the world, and take care of them. And these children will
learn from their experience what it is to have a fulfilling life in
that context, and that they in turn will go and emulate it.

And so definitely I am not in agreement at all with what he was
stating, and I am in agreement today that we need to do something
because what has been espoused and supported by the human race
for who knows how many years, all of a sudden it is up to question.
And I think that because of that, it is something that is very im-
portant. And if we are to say that this is something that demands
of us at this present time the best that we can put together as a
people to send the proper message to our children, I think we have
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to do it, which is to pass a Federal amendment to protect marriage
between a man and a woman.

Chairman CORNYN. Thank you, Pastor de Leon.

Reverend Richardson, let me ask a slightly different question, if
I can rephrase it. I understood you to say that young people, chil-
dren, crave knowledge of who their parents are for the reasons you
have eloquently expressed. Is it important, in your view, that
young boys have a positive role model in their father for what it
means to be a responsible man and that young girls have the same
opportunity to see in their parent a positive role model of what it
means to be a responsible grown woman?

Rev. RICHARDSON. I think that there is no question that a posi-
tive role model for both young boys and young girls is vitally im-
portant. In my work, particularly in the church where we do have
single parents trying to raise children, they will come and they will
actually say and admit—and many people in this room probably
have heard it. They say, “You know, as much as I am trying to be
a mother and a father to this child, I just can’t be both.” Men rais-
ing young girls can’t be a mother to that child.

There was a time in my life when I was unemployed, and my
wife was the breadwinner of the family, and we have five girls. And
I am here to tell you that me trying to braid hair and get children
ready for school to go out looking presentable was a task that I was
not up to. I just did not have that ability inside of me to be able
to give to my daughters—as much as they love me, but I couldn’t
give them what they needed from a female perspective. And the
same thing with young boys. You know, as much as you hear the
thing about the soccer moms, you know, and the mothers getting
the kids involved in athletics, well, you know, boys look to young
men or men as the image to introduce them to different phases of
society, to teach them how to be a responsible adult, to teach a
young boy how to respect women, not to use them as an object for
any other reason, to teach them how to be—you know, when a
woman walks into your presence, you know, if you are sitting, you
get up and you respect them. Who can teach that to a young boy
except another man that has experienced it?

That has been one of the problems we find, that when you get
to talking about the secular and crossing over into the religious,
you know, it was a religious institution that started marriage way,
way back. And I don’t know if they were issuing licenses then, and
since we are getting involved in saying you have the right to get
married, if someone loved each other, male and female, they got
married and it was respected by everyone. And then all of a sudden
the secular world comes in and says, well, in order to register this,
we have to have licenses and approve the things going on. And, you
know, so they crossed over into the religious territory to take over
and usurp the rights that have been going on for thousands of
years, and other countries, you know, still may not be in some of
the areas, maybe not be issuing licenses, but people are still per-
forming marriages. And if you come from the South, you know,
they used to jump over the broom, and that was considered a legal
and binding act of marriage.

So I am not sure who crossed the line, but you cannot separate
secular from religious.
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Chairman CORNYN. Thank you.

General Bruning, when reflecting on your testimony, I had the
honor of serving as Attorney General of Texas before I came to the
Senate, and I was sort of putting myself in your shoes. I bet you
never imagined in your life the likelihood that you would be de-
fending the definition of traditional marriage against a challenge
brought under the United States Constitution. Am I right in that?

Mr. BRUNING. You are absolutely right.

Chairman CORNYN. And certainly I think what we are seeing is
experimentation with the definition of marriage and taking, from
my perspective, a very dangerous turn. But just so everyone under-
stands, we are not just stopping at same-sex marriage. In fact, late
last night my staff noticed and brought to my attention there has
been a polygamy lawsuit brought in Utah in Federal court, arguing
that Lawrence v. Texas, which recognized for the first time this in-
dividual right to autonomy in one’s intimate sexual relationships
into which Government cannot intrude, by extension would also
apply to polygamy. Are you aware of that suit and that argument?

Mr. BRUNING. I am aware of it, and you are absolutely right,
Senator. It is a natural extension of allowing preference in mar-
riage. As soon as the definition is expanded to include same-sex,
then it may necessarily be expanded by the courts to include polyg-
amy or bisexuality.

Chairman CORNYN. I was also interested to learn that Justice
Ruth Bader Ginsburg, who serves on the United States Supreme
Court, when she was at the Columbia Law School as a professor,
and at the same time served as the American Civil Liberties
Union’s general counsel, authored a paper in which she said that
limitations against bigamy, that is, being married to two people at
the same time, appear to encroach upon private relationships and
may be unconstitutional. Are you aware of that argument?

Mr. BRUNING. And they all follow along the same line, Senator,
no question about it.

Chairman CORNYN. Without objection, that excerpt from this
1974 paper, the report of the Columbia Law School Equal Rights
Advocacy Project, authored by Ruth Bader Ginsburg, will be made
part of the record.

I know that there has been some statements made that the only
time that it is really permissible for the people to act when they
see judicial activism threaten their institutions and their values is
after it has already happened. But I will make part of the record
an excerpt from the Hawaii Supreme Court, 1993, which held that
opposite-sex marriage is presumptively unconstitutional. That was
in 1993. Before that decision became final, the people of Hawaii ap-
proved a constitutional amendment preserving traditional marriage
by a 69-31 vote.

Similarly, in Alaska, in 1998, when the Alaska Supreme Court
said that same-sex marriage—laws denying same-sex marriage
may be unconstitutional, within—well, it looks like 9 months later,
the people of Alaska approved a State constitutional amendment
preserving traditional marriage by a 68-32 vote.

And that same year—or in 2000, Nebraska, Nevada, and Cali-
fornia did the same thing. Not waiting until the judges had ruled
but anticipating that indeed the right to traditional marriage was
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in jeopardy, the people acted. So I think it is important to put it
in that context.

I was interested to hear Senator Durbin talk about the virtues
of judicial activism, and I guess, you know, Dred Scott was an ex-
ample of judicial activism and certainly one that we would all dis-
agree with and condemn. But I think we have gone way off the res-
ervation when we begin to suggest that only life-tenured Federal
judges can make good decisions about what is good for us. And
even if you agree with that, that only Federal judges can do it in
the first instance, to say that the people, whose power is preserved
in the Constitution under Article V, have no business overruling
the judges about what we think is good for us.

And so that is why I believe that the title of the hearing—we
worked hard to try to point out that this is about a choice, but the
question is who is going to make the choice. Is it going to be Fed-
eral judges, or is it going to be we, the people?

Finally, I just want to ask perhaps Ms. Gallagher, you know,
there has been some suggestion here—there are really two prongs
of this. One is, well, if one State does it, how does that bother me
in Texas if Massachusetts does it, if, in fact, somehow we can erect
a wall so that it will not spread, and I think history has shown us
that that is probably not possible. But what is wrong with indi-
vidual States defining marriage? And perhaps, let’s say—we have,
I think, 38 States that have a Defense of Marriage Act. Presum-
ably, they might—assuming that could be upheld, what is wrong
with 38 States choosing traditional marriage and the rest choosing
same-sex marriage? What is wrong with that?

Ms. GALLAGHER. Thank you, Senator. I would like to say first of
all, in defense of Charles Krauthammer and others who have simi-
lar fears, that the idea that there is no precedent for this kind of
decision is not very comforting in a legal environment in which the
age-old precedents about the normal definition of marriage are
being put in play, and in which local officials and legal elites are
not responding to obvious flouting of laws. There is a lack of faith
among the American people that the judicial elites are with them
on this understanding of marriage and are going to allow it to re-
main.

I also think if you believe, as I do—and I think the two reverends
here do—that marriage is not just a private religious act and it is
not just a values issue, it really is a critical social institution, one
of the small number of them that any society depends on ulti-
mately to create the next generation that we all depend on. If you
believe that, then the idea that we need a national definition, a
common shared understanding of marriage naturally follows. I
think it is as odd as saying that the idea of what a corporation is
or what private property is is going to be radically different. Sure,
the regulatory schemes can differ, but we don’t get born and raised
and married in Nyack, you know. We get raised in lots of different
communities, and we go to other communities and we marry. And
if marriage is to point to the social ideal, it needs to be a shared
common ideal. And that is why, in addition to the reality that—the
Supreme Court has already made marriage a national issue. And
the reason that we are even thinking, that courts are even thinking
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about changing the definition of marriage is because they believe
there is a substantive issue at stake.

I mean, the lesson—I don’t think that same-sex—that opposite-
sex marriage is like bans on interracial marriage, except for the re-
ality that once we decide that this is a similar example of bigotry,
we are going to spread that new understanding of marriage as
being not really child-related and have nothing to do with mothers
and fathers. If that is bigotry and discrimination, we are going to
spread it—the courts are going to spread it across the land unless
the American people use our normal institutions to take control of
this issue back into their hands.

Chairman CORNYN. Without objection, I will make part of the
record an article that I was alluding to earlier, Mr. Muth, called
“Muth’s Truths”—that is hard to say—“Finding the Rational Mid-
dle on Gay Marriage,” and also Chairman Hatch has a written
statement that will also be made part of the record.

I want to close by again expressing my appreciation to all of you
for participating in this hearing. Unlike some, I think that this has
been important. I think it has been informative. Perhaps there are
a lot of people across the country who have not been paying close
attention to this issue, and I hope what you have said today and
what we have heard today helps inform them on their rights as
American citizens. We still are a country that believes that the peo-
ple are sovereign, not Senators, not Congressmen, not even Federal
judges, that we, the people, are the ones who determine our des-
tiny, and we, the people, determine what the law of the land should
be.

I would like to again thank Chairman Hatch for scheduling this
hearing, and as I mentioned earlier, Senator Feingold and his staff
for their cooperation and dedication.

We will leave the record open until 5 o’clock next Wednesday,
March 10th, for members to submit documents into the record or
to ask any additional questions in writing.

And with that, this hearing of the Senate Judiciary Sub-
committee on the Constitution is adjourned.

[Whereupon, at 12:56 p.m., the Subcommittee was adjourned.]

[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS

QUESTIONS FOR YALE LAW SCHOOL PROFESSOR LEA BRILMAYER
FROM UNITED STATES SENATOR JOHN CORNYN
CHAIRMAN, SENATE SUBCOMMITTEE ON THE CONSTITUTION,
CIVIL RIGHTS AND PROPERTY RIGHTS

Professor, I'd like to ask you a series of questions concerning a recent Washington Post on-line
chat discussion you participated in on February 13, just a few weeks ago.

1. You said that the IRS would be able to choose whether to recognize non-traditional
marriages established in Massachusetts or elsewhere, for purposes of implementing federal tax
law. You also said that federal entitlement programs, such as Social Security widower benefits,
could also be extended to individuals in non-traditional marriages.

Those comments are puzzling in light of the federal Defense of Marriage Act (‘DOMA”).
President Clinton signed that law in 1996, with the strong, bipartisan support of over three-
fourths of the House and Senate. And based on your testimony, you seem familiar at least with
section 2 of that law. But what about section 37 Section 3 says that, for all purposes of federal
law, the word “marriage” means “only a legal union between one man and one woman as
husband and wife.”

a. Is it your view that DOMA is unconstitutional, and thus that the IRS and the
Social Security Administration may refuse to enforce it?

b. You further stated that “there is going to be a lot of litigation over this question —
people who are denied benefits will be taking the question to court.” Your view appears to be,
then, that lawsuits will be filed to strike down DOMA as unconstitutional. Senator Feingold has
recognized — as he must — that, if courts strike down DOMA, then the only remaining option for
Congress is a constitutional amendment. Does Congress have any other options, besides a
federal constitutional amendment, to ensure beyond all doubt that the lawsuits challenging
DOMA (which you yourself say will be filed) will not succeed?

2. In the online discussion, a citizen of my home state of Texas asked you about the
Webster's Dictionary definition of marriage as “the institution whereby men and women are
joined in a special kind of social and legal dependence for the purpose of founding and
maintaining a family.” You responded to my constituent: “Well, Webster s is not a recognized
legal authority, for one thing. I prefer the Constitution, myself.” I take it, then, that your view is
that courts should somehow use their powers under the U.S. Constitution to change the
dictionary definition of marriage. Please explain your comment that Webster s Dictionary is
somehow wrong, and somehow violative of the U.S. Constitution.

3. In your Wall Street Journal op-ed of Tuesday, March 9, 2004, entitled “Full Faith and
Credit,” you opined that nothing in the Full Faith and Credit Clause threatens the traditional
institution of marriage. But as you well know (from attending the hearing if nothing else),
constitutional experts across the political spectrum - including your colleague, William
Eskridge, Harvard Law Professor Laurence Tribe, and other scholars cited in your own casebook
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on the conflict of laws — believe that DOMA will be struck down as unconstitutional. Professors
Eskridge and Tribe have both specifically said that the Lawrence decision spells the end of
traditional marriage laws across the nation, including DOMA. Yet your op-ed did not even
mention — let alone analyze — Lawrence.

a. Why did you not mention the Lawrence decision in your op-ed?

b. Do you agree or disagree with Professors Eskridge, Tribe, and others who say that
Lawrence spells the end of traditional marriage laws across the nation?

4, You have signed at least two briefs in the U.S, Supreme Court defending the
constitutional rights of pornographers. You were counsel for Hustler Magazine in Keefon v.
Hustler Magazine, Inc., No. 82-485, and you joined an amicus brief filed by Feminists for Free
Expression in Alexander v. United States, No. 91-1526. Would you be willing to join the
Nebraska Attorney General and others in signing amicus briefs defending the constitutionality of
traditional marriage?
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RESPONSE OF PROFESSOR LEA BRILMAYER
TO QUESTIONS POSED BY SENATOR JOHN CORNYN
CHAIRMAN, SENATE SUBCOMMITTEE ON THE CONSTITUTION,
CIVIL RIGHTS AND PROPERTY RIGHTS
March 26, 2004

1(a). The IRS and the Social Security Administration will interpret the Defense of
Marriage Act in accordance with the usual methods of statutory interpretation and in this
way will determine which aspects of the various federal entitlement programs are limited
to traditional marriage. In cases of doubt or ambiguity, interpretation of the Act may
require judicial consideration.

1(b) The best option (in my view) would be for Congress to review judicial decisions as
they are announced, rather than to assume that some kind of pre-emptive action is
urgently required. Congress ought also (in my view) to allow the states to adopt
definitions of marriage that reflect local beliefs, rather than enforce an artificial and
undemocratic uniformity.

2. Webster's Dictionary is not an authoritative source of legal definitions. Terms found
in the dictionary often take on more technical meanings when employed in the legal
context. Constitutional precedents sometimes cast light on the most appropriate meaning
to give a term that has been used in a technical legal sense. Technical legal meanings
should be given effect even where they conflict with ordinary dictionary meanings.

3(a) My op-ed did not mention the Lawrence decision because my op-ed was about full
faith and credit, a subject that Lawrence did not address. 1 continue to believe that
traditional full faith and credit principles do not entail that permitting same-sex marriage
in one state requires recognizing same-sex marriages in all the others.

3(b) AsIam not an expert on substantive constitutional law, I cannot predict what the
Lawrence decision means for traditional marriage laws across the nation.

4. Keeton v. Hustler Magazine concerned personal jurisdiction — a technical doctrine of
the conflict of laws — and not “the constitutional rights of pornographers”. The decision is
featured in numerous civil procedure and conflict of laws casebooks and it has been cited
routinely by business corporations and other defendants in standard tort and contract
litigation. The question in that case was whether a publisher might be liable to
jurisdiction simply because a small number of copies of the publication were sent into the
forum.

As a proponent of women’s rights (having written, for example, about sex discrimination
in pension plans and “political correctness” in feminist thought) I continue to support free
expression, even of materials that I personally find repugnant.

I have no background qualifying me to author an amicus brief concerning traditional
marriage, other than as a conflict of laws matter.
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SUBMISSIONS FOR THE RECORD

ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

‘September 3, 2003

The Honorable John Cornyn, Chairman
" U.S. Senate Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights and Property Rights
Dirksen Senate Office Building - Room 13%
Washington, D.C. 20510

Dear Chairman Cornyn:

I understand that the Constitution Subcommittee of the Senate Judiciary Committee is holding a hearing
this Thursday, September 4 on the bipartisan Defense of Marriage Act ("DOMA™).

I write to express my strong support for this important legislation - which passed Congress in 1996 with
overwhelming bipartisan support in both chambers ~ and the Senate's current attempts to strengthen it.
Since DOMA was enacted, 37 states have passed state-level DOMAS, defining marriage for purposes of
state law. Recent and pending litigation, however, in both state and federal courts throughout the natjon,
raises serious questions about the traditional definition of marriage.

I urgs the Subcommittes to determine what steps are needed to uphold and strengthen DOMA, reaffirm
the principles underlying the Act, and safeguard the traditional institution of marriage, Marriage, as
DOMA recognized in 1996 and as several dozen states have reaffirmed since then, is fundamental to our
culture and indispensable to a flourishing, civil society. Over millennia and across cultures, traditional
marriage has been the cornerstons for a strong and stable family, the building-block institution of
civilization. And a wealth of unflinching, empirical data demonstrate the unmatched potency of the
family to combat social ills, foster strong communities, and promote happier, healthier lives.

The Congress grasped all this seven years ago when it passed DOMA by a decisive and bipartisan
margin. Since then, however, court decisions have weakened the foundation underlying DOMA and
require the Congress to reexamine and, if necessary, to take decisive steps to strengthen DOMA and
ensure that its traditional understanding of mamage remains the law of the land - and free from activist
judisial mischief and usurpation.

Some observers insist that congressional action to protect the institution of marriage and reinforce
DOMA would offend states' rights. This argument is specious. The real threat to states' rights is
unconstrained judicial activism, not Congress. If courts continue to upend our laws and the first
principles that animate them, the right of citizens across America to define marriage, through their
elected state representatives, will be usurped. Indeed, Congress may be the only institution that can
protect states' rights in this area.

Thank you for your efforts to fortify this important legislation, which aims to safeguard the traditional
understanding of what marriage is, end which recognizes the inestimable societal strength, stability, and
vitality that traditional marriage affords.

Sincerely,
Greg Abz :
Attomey General of Texas

POST OFPICE BOX 12548, AUSTIN, TEXAS 78711-2548 TEL: (512)463-2100 WYW.0AG.STATE.TX.US
An Eoxel Employmens Opgorranity Emplayer + Printed on Recyclsd Paper
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STATEMENT FOR SENATE JUDICIARY COMMITTEE, SUBCOMMITTEE ON THE

CONSTITUTION, CIVIL RIGHTS AND PROPERTY RIGHTS HEARING

Mr. Chairman and Distinguished Colleagues:

I want to thank you for conducting this important hearing.

In recent months, judicial activism has attempted to redefine the institution of marriage.
These court decisions, although isolated, have put at risk the Defense of Marriage Act which was
passed overwhelmingly by Congress in the mid-1990's and signed into law by former President

Bill Clinton.

Throughout human history, the institution of marriage has been defined culturally,

spiritually and in the civic arena as a “union between one man and one woman.” This definition

must be preserved and protected for the long-term benefit of our society.

The vast majority of Americans who strongly support the long held definition of marriage
must not be over-run by a few activist judges or local officials who haven taken the law into their

own hands in recent weeks. They must be allowed to participate in this decision.

As you explore today the impact of these activist decisions on the institution of marriage,
understand as a former state legislator and a strong proponent of states rights, it is clear to me

authority beyond the historical definition of marriage must be reserved for the states.

1 look forward to working with the committee on addressing this extremely important

issue.

Wlopne
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Fax: 303-220-8126 Fax: 970-461-3658 Fax: 719-636-2590 Fax; 719-545-3832
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The Honorable John Cornyn, Chairman
Judiciary Subcommittee on The Constitution
139 DSOB

United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

As a State Representative in lowa, | want fo express my concern that activist, left-leaning
federal judges could force same sex marriage on lowa and on the American people. f
something as vital to society as changing the definition of marriage is to be done at ali, it
should only be done by the people’s elected representatives and never mandated by a few un-
elected judges.

| know that an increasing number of political leaders and legal scholars are concluding that the
only certain way to restrain these activist judges and preserve marriage is to amend the
Constitution to clearly define marriage as the union of a man and a woman. 1am also
concerned that some of the proponents of same sex marriage are opposing such a
constitutional amendment, claiming it is an intrusion on states’ rights. This is both absurd and
dishonest.

The federal system created in our Constitution protects states’ rights as a way of achieving the
larger goal of protecting the fundamental rights of our people. A solid majority of Americans
oppose same sex marriage and they clearly have the right to establish how an institution as
critical as marriage will be defined in our society. Imposing same sex marriage by judicial
decree would violate these rights of the people that are much more basic than the states’ rights
that the people themselves created in the Constitution.

Thank you for holding these important hearings. Please make this letter a part of your hearing
record.

Sincerely,

Dwayne Alons
1314 7th Street
Hull, 1A 51239

House District 4

8/28/2003
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News Release

AAP SAYS CHILDREN OF SAME-SEX COUPLES DESERVE TWO
LEGALLY RECOGNIZED PARENTS

Below is a news release on a policy statement published in the February issue of Pediatrics,
the peer-reviewed, scientific journal of the American Academy of Pediatrics (AAP).

meess_iohal
[0 LI For Release: February 4, 2002, 12:01 am (ET)

(Headline updated February 7, 2002)

CHICAGO - The American Academy of Pediatrics (AAP) says children who are born to, or
adopted by, one member of a gay or lesbian couple deserve the security of two fegally
recognized parents. Therefore, a new AAP policy statement, "Coparent or Second-Parent

Adoption by Same-Sex Parents" supports legal and legistative efforts that provide for the
possibility of adoption of those children by the second parent or coparent in same-sex
refationships.

The statement says there is a considerable body of professionatl literature that suggests
children with parents who are homosexual have the same advantages and the same
expectations for health, adjustment and development as children whose parents are
heterosexual.

Coparent or second-parent adoption protects a child's right to maintain continuing
refationships with both parents in a same-sex relationship. Several states have considered or
enacted legistation sanctioning coparent or second parent adoption by partners of the same
sex. But other states have not yet considered legislative action, while at least one state bans
adoptions altogether by the second parent or coparent in a same sex relationship.

According to the policy statement, coparent or second-parent adoption in a same-sex
relationship provides for the following:

Guarantees that the second parent's custody rights will be protected if the first parent
falls ill or dies.

Protects the second parent's rights to custody and visitation if the couple separates.
Establishes the requirement for child support from both parents in the event of the
parents' separation.

Ensures the child's eligibility for health benefits from both parents.

Provides legal grounds for either parent to provide consent for medical care and other
important decisions.

Creates the basis for financial security for children by ensuring eligibility to all
appropriate entittements, such as Social Security survivors benefits.

The AAP recommends that pediatricians become famifiar with professionat literature regarding
gay and lesbian parents and their children; support the right of every child and famity to the
financial, psychological and legal security that resuits from having both parents legally
recogrized, and advocale for initiatives that establish permanency through coparent or

http://www.aap.org/advocacy/archives/febsamesex.htm 3/2/2004
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second-parent adoption for children of same-sex partners.

EDITOR'S NOTE: The February issue of Pediatrics also contains "Technical Report: Coparent
or Second-Parent Adoption by Same-Sex Parents.” The technical report provides details on
the growing body of scientific literature that suggests chiidren who grow up with gay or lesbian
parents fare as well in emotional, cognitive, social and sexual functioning as children whose

parents are heterosexual.

EDITOR'S NOTE: The American Academy of Pediatrics is an organization of 55,000 primary
care pediatricians, pediatric medicai subspecialists and pediatric surgical specialists dedicated
to the heaith, safety and well-being of infants, children, adolescents and young adults.

EDITOR'S NOTE: The original title of this News Release was "AAP Supports Adoption by
Same-sex Parents.”

Back to Main Page

© 2004 - American Academy of Pediatrics

http://www.aap.org/advocacy/archives/febsamesex.htm 3/2/2004
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ACLU Calis on Congress to Reject Discriminatory Marriage Amendment
As Senate Convenes Hearings on “Marriage Laws”

FOR IMMEDIATE RELEASE Contact: Shin Inouye
‘Wednesday, March 3, 2004 (202) 675-2312
WASHINGTON ~ With the Senate Judiciary Constitution Subcc ittee set to hear testimony on the state of marriage laws,
the American Civil Liberties Union today said that the hearing served as a guise to push a constitutional amendment that,
besides limiting marriage to a man and a woman, could forever deny p ions to ort ual unmarried
couples.

The ACLU also noted that the as written is fund tally at odds with basic principles of federalism and state

authority, which has made the amendment a wedge issue even among conservatives.

“The Constitution is not a prop that should be used to score political points,” said Christopher E. Anders, an ACLU
Legislative Counsel. “Recently, thousands of gays and lesbians demonstrated in faver of receiving the same protections
enjoyed by other Americans. This extreme measure says that the commitment made by gays and lesbians is invalid - worse
<till, this nuclear bomb of anti-gay attacks would lead to a dismantling of a wide range of protections that state and local
governments have given to gay and lesbian Americans.”

Before the Senate subcommittee hearing, the ACLU joined with several other organizations to hold a news conference
denouncing the marriage amendment, where several gay and lesbian families and a retired navy officer spoke. The ACLU
noted that gay and lesbian families — already denied equal p ion — would be ir bly harmed if the marriage
amendment were to be adopted.

The debate over denying marriage rights to gay and lesbian couples has escalated following the Massachusetts Supreme
Court decision that gay and lesbian couples cannot be denied the same rights enjoyed by straight married couples, and the
ity of San Francisco’s issuance of marriage licenses to over 3,000 gay and lesbian couples. Last week, President Bush
punhcly announced his support for a constitutional amendment to define marriage as between a man and a woman.

‘Congress, Rep. Marilyn Musgrave (R-CO) and Sen. Wayne Allard (R-CO) have introduced such an d which
Yiid also deny all the “legal incidents” of marriage to any unmarried couple, including straight relationships. While
Aroponents of the measure claim that state legislatures could still recognize same-sex relationships through civil unions or
domestic partnerships, the ACLU and other organizations stated that the broad language of the amendment would deny
marriage rights for anyone other than those in a straight marriage.

The amendment would also take the extremely rare — and inevitably di - step of changing the Constitution to
restrict rights, a purpose that its framers never intended. The last time the Constitution was changed to constrain Americans’
liberties — with the 18th Amendment’s prohibition on alcohol use — the move was an unqualified failure that had to be
repealed.

The proposed amendment lacks across the board support from conservatives. Former member of Congress Bob Barr (R-
GA), who opposes legal necognmon of homosexual marriages, slated in reaction to the Massachusetts ruling that he, “does
not support a federal defining marriage,” preferring instead to, “leave the decision to the citizens
of each state.” Barr was the author of the 1996 Defense of Marriage Act, which allows individual states to not recognize
same-sex marriages performed by other states.

‘The promise of the Constitution is equality, and these measures would forever deface that great document,” Anders said.

Tiavs and lesbians are part of American society who serve as law enft officers, politici and in the military. To
he founding document of our nation to forever deny the rights that the rest of the country enjoys is mean-spirited and
Aispuided.”

For more on the ACLU’s response to the Federal Marriage Amendment, go to:
http://www.aclu.org/marrisgeamendment
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Full Faith and Credit,
Family Law,
and the Constitutional Amendment Process

Testimony of Professor R. Lea Brilmayer'
Mazch 3, 2004

United States Senate Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights and Property Rights

“Judicial Activism vs. Democracy:
What Are the National Implications of the Massachusetts Goodridge Decision
and the Judicial Invalidation of Traditional Marriage Laws?”

Amending a constitution is serious business. In keeping with the adage “If it’s not broken,
don’t fix it,” we have the responsibility to question seriously whether there is anything the

matter with the Constitution as it currently stands before setting out to amend it.

The specific question now facing this Subcommittee is whether one state’s decision to
recognize same-sex marriage demonstrates the need for a constitutional amendment. The
answer is that there is nothing the matter with the U.S. Constitution that would require an

amendment defining marriage or specifying the consequences of a martiage in another state,

1. Summary

The occasion for today’s consideration of a constitutional amendment is a decision by
Massachusetts’ highest court that the Massachusetts state constitution gives same-sex
couples a right to marry. There is much confusion about what the Massachusetts decision
means in other states, for instance, if 2 Massachusetts same-sex couple moves to another

state after getting married. Given the technical nature of the applicable legal principles —

! Howard M. Holtzmann Professor of International Law, Yale University School of Law. Professor
Brilmayer wishes to thank Mr. Darren Cohen of the Yale Law School for his assistance in the research for
this statement.
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they are part of the legal specialty known as “conflict of laws” ~ some degree of confusion is

undetstandable.

But no one can seriously claim that there is anything the matter with the way that the Full
Faith and Credit clause already handles such problems. The issues we face today concerning
the interstate consequences of a marriage are not much different from those faced in
previous generations, and the Clause has ample flexibility to handle them. For more than
two centuries the Clause has stood as written, with only occasional legislative elaboration to
bring it up to date. A constitutional amendment would put an end to the possibility of
legislative innovation, state or federal. There was nothing the matter with the Full Faith and

Credit Clause when it was written and there is nothing the matter with it now.

Some people think that the Massachusetts judges were mistaken in their interpretation of
what the Massachusetts constitution requires. But on its face, this is an insufficient reason to
adopt a federal constitutional amendment. In a federal system such as ours, it is taken for
granted that a state court is entitled to interpret its own state law, even if other states think
the interpretation is mistaken. Passing federal constitutional amendments to correct state
judges’ interpretations of state law radically alters the distribution of decision-making

authority in the American federal system.

2. Full Faith and Credit

The Massachusetts ruling permitting same-sex marriage raises issues about the effect of one
state’s changes in marriage laws in other states, This question does not arise out of any
defect in the Constitution; it arises out of the structure of the American federal system,
which gives states the right to adopt different laws and to interpret their own state
constitutions differently from other states. The Constitution was written deliberately to
protect state power to do so, and the approach that the framers of the Constitution adopted

is embodied in Article IV’s Full Faith and Credit Clause.
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a. Full Faith and Credit Generally

The fact that states may differ in their policies or in the interpretation of their constitutions
makes it necessaty to find some way to harmonize their different choices. Many transactions
and legal relationships have connections to several different states. The Full Faith and
Credit Clause of Article IV was written for precisely the purpose of reconciling conflicting

state decisions. It states:

Full Faith and Credit shall be given in each State to the public Acts, Records, and
judicial Proceedings of every other State. And the Congress may by general Laws
prescribe the Manner in which such Acts, Records and Proceedings shall be proved,
and the Effect thereof
Although the text refers to “public Acts [and] Records™ as well as “judicial Proceedings,” the
Clause has had its main impact in the interstate enforcement of judicial judgments. These
are entitled to almost automatic deference in other states; state legislation has always been
given less recognition” Less formal legal instruments, such as contracts or (more important

here) licenses, have been entitled to less recognition even than legisladon.

The Full Faith and Credit Clause unavoidably results in judicial judgments having
“extraterritorial” effect. The whole point of the clause is that once a judgment is announced,
that judgment will be enforceable in other states. Whether you're talking about a tort
judgment or an award in a contract case, the direct consequence of the Full Faith and Credit

clause is that one state court — the one that announces the award — gets the opportunity to

2U.S. ConsT. art. IV, § 1.

? See Pacific Employers Insurance Co. v. Industrial Accident Commission, 306 U.S. 493, 502 (1939)
(*[W]e think the conclusion is unavoidable that the full faith and credit clause does not require one state to
substitute for its own statute, applicable to persons and events within it, the conflicting statute of another
state, even though that statute is of controlling force in the courts of the state of its enactment with respect
to the same persons and events”); Alaska Packers Ass’n v. Industrial Accident Comm’n, 294 U.S. 532
(1935) (“[TThere are some limitations upon the extent to which a state will be required by the full faith and
credit clause to enforce even the judgment of another state, in contravention of its own statutes or policy”).
In Hughes v. Fetter, 341 U.S. 609 (1951), the Supreme Court invalidated on Full Faith and Credit grounds
a Wisconsin statute providing that Wisconsin courts would not be open to wrongful-death actions arising in
other states. In doing so it specifically recognized that Wisconsin might refuse to enforce a sister-state
wrongful-death action if it had a “real feeling of antagonism against wrongful death suits in general.” /d. at
612. This statement reflects the general recognition that a state is entitled to refuse to recognize another
state’s law on the grounds of inconsistency with local public policy, but not out of simiple hostility to
another state’s authority.
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impose its will on all the rest, at least for that particular plaintiff and defendant and that
particular set of facts. No one thinks that there is anything problematic about this; it is 2

desirable aspect of our federal system. The alternative is anarchy.

But this wholly unexceptional general principle is now generating opposition in one specific
context, namely interstate recognition of marriages. People around the country are asking,
“Why should a decision made in Massachusetts about the definition of marriage effectively
tie the hands of courts and legislatures in my state?” Their fears are unfounded. First,
entering into a marriage is legally more akin to signing a contract or taking out a driver’s
license than to a full-fledged court case; as will be shown below, marriages have never
received the automatic effect given to judicial decisions. They can be refused recognition in

other states without offending Full Faith and Credit.

Second, the Full Faith and Credit Clause has never been understood to require recognition
of marriages entered into in other states that are contrary to local “public policy.” The
“public policy” doctrine, which is well recognized in conflict of laws, frees a state from
having to recognize decisions by other states that offend deeply held Jocal values.” One of

the contexts in which it has proven particularly important is family law.

* Marchlik v. Coronet Insurance Co., 239 N.E.2d 799 (ll. 1968) (public policy of HHlinois forbade direct
action against insurance cormpany, even though Wisconsin law applied and Wisconsin allowed the action);
Mertz v. Mertz, 3 N.E.2d 597 (N.Y. 1936} (public policy of New York forbade interspousal suit in tort,
despite Connecticut law allowing such a suit); Owen v. Owen, 444 N.W.2d 710 (3.D. 1989) (public policy
of South Dakota forbade interspousal suit in tort).
The public policy doctrine’s application to judgments is less clear. The Restaterment (Second) of Conflict
of Laws takes the position that:
A judgment rendered in one State of the United States need not be recognized or enforced in a
sister State if such recognition or enforcement is not required by the national policy of full faith
and credit because it would involve an improper interference with important interests of the sister
State.
RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 103 (1988). See also, Alaska Packers Ass’n v. Industrial
Accident Comm’n, 294 U.8. 532 (1935) (“{There are some limitations upon the extent to which a state
will be required by the full faith and credit clause to enforce even the judgment of another state, in
contravention of its own statutes or policy”).
As will appear from the discussion below, for purposes of the public-policy doctrine, marriages have not
been treated like judgments, but rather have received less recognition even than legislation. Courts have
not hesitated to apply local public policy to refuse to recognize marriages entered into in other states.
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b Full Faith and Credit in the Family Law Context

Family law is one of the most difficult and complex subject areas for conflict of laws.
Family-law cases can’t be resolved as easily as contract-law disputes; they involve ongoing
relationships that may be tied to several different states, and they touch our lives in intimate
and imporwant ways. As a matter of existing consttutional law, the conclusion reached by
one state is not automatically entitled to recognition by the rest. This is true not only in the

context of martiage law, but also for other family-law issues.

One example involves divorce law, an area in which pragmatic solutions have been worked
out to accommodate the different interests of the competing states and the opposing parties.
Under an approach known as “divisible divorce,” the initial divorce might be granted in the
state of current residence of the divorcing spouse (usually this was the husband), but
property and child-custody decisions had to be made in the state of residence of the wife.
The fact that one state decided to grant a divorce, in other words, was not treated as
automatically binding on the others, and the first state lacked the authority to adjudicate
certain important aspects of the marriage.’ In particular, the wife’s home state had 2 right to
relitigate any aspects of the divorce that touched on her rights to property® and custody over
her children.

Child custody was another area in which it was necessary to balance finality of decision
making against the need for flexibility. For almost a century, it has been appreciated that

child custody awards should not be final and permanent; there has to be some leeway to

% In Williams v. North Carolina 11, 325 U.S. 226 (1945), the Supreme Court upheld North Carolina’s right
to prosecute for bigamy two North Carolina domiciliaries who traveled to Nevada to divorce their
respective spouses and to then marry one another. The Court held that the Nevada judgment did not
preclude North Carolina from examining the validity of the divorce and subsequent re-marriage, nor from
prosecuting the individuals in question on bigamy charges.

®See, e.g., Estin v. Estin, 334 U.S. 541 (1948) (allowing for divisible divorce; state of wife's residence was
permitted to adjudicate rights of wife with respect to property, even though divorce was granted in another
state); May v. Anderson, 345 U.S. 528 (1953) (holding that a state in which the wife was not domiciled or
present did not have jurisdiction to make a determination of her custodial rights in a divoree, despite being
able to order a divorce); Vanderbilt v. Vanderbilt, 354 U.S. 416 (1957) (state court of residence of husband
did not have jurisdiction over the wife and could not extinguish any right she had under the law of state of
her residence to financial support from her husband, even though the court could order a divorce).
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modify a judgment.” The custodial parent may become unfit or die; if the child develops
medical problems the amount of financial support may have to be increased; and so forth.

Where the interests of children are involved, awards have to be modifiable.

But state courts took advantage of the modifiability of other states’ child-custody awards to
reverse awards in ways that were not in the child’s best interests. If the losing parent in 2
Texas divorce proceeding seized the children, he or she could run to a Massachusetts court
and get a new award. Then the other parent could try to seize the children and take them
back to Texas, which would then enter a new judgment. Ultimately, fortunately, the federal
government stepped in and passed a rather complicated statute specifying exactly when a
custody award was enforceable as written and when it could be modified.® All state courts

are bound by this statute.”

Regarding the precise point at issue here, marriages entered into in one state have nevet been
considered constitutionally entitled to automatic recognition in other states. 'This is in patt
because marriages are not like judicial judgments, which are announced only after lengthy
formal court proceedings in which both sides are represented by counsel. It is also because
of the special importance in American law of family relationships, which (as noted above)
makes family law distinctive. Finally, it has always been too easy for people to avoid their
home-state law by traveling to another state to take advantage of more lenient marriage

i

laws.” For all of these reasons, states have always had greater freedom to re-examine the

validity of marriages entered into elsewhere than they have to re-examine the merits of a

7 See, e.g., Yarborough v. Yarboroogh, 290 U.S. 202, 222 (1933) (Stone, J., dissenting) (“{{}t comes as a
surprise that any state, merely because it has made some provision for the support of a child, should, either
by statute or judicial decree, so tie its own hands as to foreclose all future inquiry into the duty of
maintenance however affected by changed conditions™); Potter v. Potter, 278 P.2d 1020 (Colo. 1955) (child
support ordered in Texas but modified in California allowed, since child support order was not considered a
final judgment); B.B. v. D.D., 18 P.3d 1210 (Alaska 2001) (modification in Alaska of child custody order
by Oregon court allowed).

¥ parental Kidnapping Prevention Act of 1980, 28 U.S.C. § 1738A (2004).

° U.S. ConsT. art. VI, el. 2.

*® See, e.g., Lanham v. Lanham, 117 N.W. 787 (Wisc, 1908) (plaintiffs, who were prohibited from getting
married in Wisconsin because law prohibited marriage within one year of divorce, were married in
Michigan and returned to Wisconsin; Wisconsin held that marriage was not valid, since it viotated
Wisconsin’s public policy).
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judicial award in a tort or contract case. The state has a right to take into account its local

“public policy.”

Among the types of marriages that have been denied recognition are:
e Marriages between cousins, or between uncles and nieces;!!
» Polygamous matriages;'”* and

e Marriages by an individual who was very recently divorced.”
It is obvious that the interstate recognition of same-sex marriages implicates the same legal

principles and requires analogous lines of reasoning.

<. Full Faith and Credit and Congressional Power

The example of interstate child custody disputes shows that legislative power has been
important in determining the amount of credit legal decisions must be given in other states,
particularly in the family-law context. In the child-custody context, the issue proved

intractable until a federal statute — 28 U.S.C. § 1738A — was adopted.™

This example is not unique. Congress has long recognized the substantive importance of its

power to provide for recognition — ot nonrecognition - of judgments:

1! See, e.g., Osoinach v. Watkins, 180 So, 577 (Ala. 1938) (marriage between nephew and widow of uncle
in Georgia not recognized in Alabama); In re Estate of May, 114 N.E.2d 4 (N.Y. 1953) (marriage between
uncle and niece in Rhode Island questioned in New York; marriage ultimately considered valid); Catalano
v. Catalano, 170 A.2d 726 (Conn. 1961} (marriage between uncle and niece in Italy questioned in
Connecticut, where such marriages were prohibited; marriage considered invalid); Petition of Lieberman,
50 F. Supp. 120 (E.D.N.Y. 1943) (petition for naturalization approved where petitioner married her uncle in
Rhode Island and returned to New York, where such marriages were not valid).

12 See, e.g., Matter of Darwish, 14 I & N Dec. 307 (Board of Immigration Appeals 1973) (spouse of U.S.
citizen’s petition for naturalization denied because she was second wife of her husband, which was valid
under Jordanian-Muslim law, because such marriages were against public policy of the United States);
Toler v. Oakwood Smokeless Coal Corp., 4 S.E.2d 364 (Va. 1939) (marriage performed and valid in West
Virginia questioned in Virginia, where the marriage was considered bigamous; marriage declared void).

'3 See, e.g., Lanham v. Lanham, 117 N.W. 787 (Wisc. 1908) (plaintiffs, who were prohibited from getting
married in Wisconsin because law prohibited marriage within one year of divorce, were married in
Michigan and returned to Wisconsin; Wisconsin held that marriage was not valid, since it violated
Wisconsin’s public policy); Horton v. Horton, 198 P. 1105 (Ariz. 1921) (marriage celebrated in New
Mexico within the one-year time period when remarriage was prohibited in Arizona questioned; validity of
marriage questioned but marriage ultimately upheld).

' Parental Kidnapping Prevention Act of 1980, 28 U.S.C. 1738A (2004).
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* Federal full faith and credit legislation has been used to dismiss attempts by
criminals convicted in a state court to go to federal court and demand money
damages for alleged violation of their civil rights during their arrest or during
coutt proceedings;’®

* During the Great Depression, Congress adopted the Frazier-Lemke Act to
protect family farms from forced sale during bankruptcy proceedings.'® It
was held to create an exception to the general principle that foreclosure
judgments should be final and enforceable in any other court;'”

e In the 1980s, the Supreme Court turned to the Full Faith and Credit Statute®
to decide the general preclusive effect of state-court judgments in federal
Civil Rights Act cases.” The Court also used the Full Faith and Credit
Statute to decide how much effect a state court decision should be given in
federal antitrust cases.”

The 1996 federal Defense of Marriage Act (‘DOMA”) is another example.”

Although some people have expressed skepticism about whether DOMA is constitutional,
these are mostly people whose expertise lies outside the area of conflict of laws. Even most
lawyers are not fully familiar with the history of congressional implementation of the Full
Faith and Credit Clause, and they underestimate the latitude it gives to adopt legisladon.
Constitutional power to enact such legislation is found in Article IV iself. The last

provision in the Full Faith and Credit Clause states:

[T}he Congress may by general Laws prescribe the Manner in which such Acts,
Records and Proceedings shall be proved, and the Effect thereof ™

In my view, the federal DOMA falls within Article IV’s grant of congressional power.

** Haring v. Prosise, 462 U.S. 306 (1983) (holding that in an action under 42 U.S.C. § 1983, a federal court
must give a state conviction effect under the Full Faith and Credit Statute),

' Frazier-Lemke Act, 11 U.S.C. § 203(s) (repealed in 1949),

17 Kalb v, Feuerstein, 308 U.S. 433 (1940).

828 US.C. § 1738 (2004).

'® Migra v. Warrant City School Dist. Bd. Of Education, 465 U.S. 75 (1984).

* Marrese v American Academy of Surgeons, 470 U.S. 373 (1985).

?! Defense of Marriage Act, 28 U.S.C. 1738C (2004).

2 .S, ConsT. art. IV, § 1, ¢l. 2.
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d. The Constitntional Amendment Strategy

Congress” historic flexibility to adopt legislation on interstate family law would be undercut
or sacrificed endrely if the subject of interstate recognition was dealt with by Constitutional
amendment. Although today’s debate is focused on the alleged need to cut back staze law-
making authority, a constitutional amendment would unavoidably have the additional
consequences of restricting federa/ legislative power. This is both undesirable and

unnecessary.

Restricting federal and state legislative power by adoption of a constitutional amendment is
undesirable because Congress, as well as the state courts and legislatures, needs to have
flexibility to shape the legal rules that govern interstate relations, in order to meet
unanticipated developments. A constitutional amendment in this area would not make our

legal system more democratic, but less democratic.

Restricting federal and state legislative power by adoption of a constitutional amendment is
also unnecessary: We already have a fully wotked-out and well-functioning system of
interstate judgments enforcement. Such problems as have arisen have been dealt with well
by statute. The rarity of such problems is probably due to the fact that our courts have
considerable experience dealing with interstate enforcement — including in the admittedly
difficult area of family law — and have worked out tealistic and practical solutions. There are
solutions to precisely the problems people are worrying about today. The problems

preoccupying the proponents of a constitutional amendment are entirely speculative.

No one has yet identified a defect in the Full Faith and Credit Clause. The Constitution is
working well for us, including in this complicated and controversial area, and it does not
need amendment.

2. A Federal Constitutional Definition of Marriage

The witnesses for this hearing have not been asked to comment on a particular proposed

text for a constitutional amendment. However, it is worth considering whether the
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conclusions arrived at above should be different if an amendment simply provided a federal
substantive definition of marriage, rather than addressing the problem of full faith and credit

for same-sex marriages directly.

What object would be served by enacting a federal constitutional definition of marriage, if
not to eliminate the prospect of interstate enforcement? At stake is what Massachusetts may
do within its own borders. Some people are bothered not by the possibility that
Massachusetts might impose its definition of marriage on other states, but by the idea that
Massachusetts might recognize same-sex martiage for its own domestic purposes. These are
the people who support amending the U.S. Constitution to adopt a single, federal, definition

of marriage.

In terms of the issue on the table at this hearing — the relationship between democracy,
judicial activism, and state marriage laws — the response to these people is obvious.
Enabling the other states to impose on Massachusetts their definition of marriage ~
historically, 2 quintessentially state-law subject — can hardly be described as democratic. 1If
the relevant principle is to be democracy, then it is for the people of Massachusetts to say
what their constitution and statutes should say. It is not for the other forty-nine states to
dictate to Massachusetts by federal constitutional amendment what Massachusetts law
should be. This premise is the basic principle of federalism, upon which the American

constitutional system as a whole depends.

4. Conclusion

If the objective is democracy, then federalizing the definition of marriage through adoption
of a constitutional amendment is a bad idea. Family law has traditionally been reserved to
the states because the impact is experienced locally, and the framers of the Constitution
appreciated that decisions on matters of intense local concern should be made at a local

level.

Allin all, there is no reason for a federal constitutional amendment whose sole putpose is to

correct an (arguable) misinterpretation by a state court of a state constitutional provision.

i0
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For putposes of interstate enforcement, the solution is well worked-out and already in place.
Nothing about the Full Faith and Credit Clause, or its two-hundred-year history of

application, suggests any defect that needs to be remedied by constitutional amendment.

11
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B. Substantive Interests of the Enforcing State 687

Price, Full Faith and Credit and the Equity Conflict, 84 Va. L. Rev. 747
(1998).

(4) What about antisuit injunctions that order parties not to litigate a
case elsewhere? In Cole v. Cunningham, 133 U.S. 107, 134 (1890), the
Court held that antisuit injunctions did not violate the full faith and credit
clause. But the Supreme Court has never resolved whether antisuit injunc-
tions must be given full faith and credit. Prior to Baker, most lower courts
held that the full faith and credit clause does not compel recognition of an
antisuit injunction. See, e.g., Laker Airways v. Sabena, Belgian World Air-
lines, 731 F.2d 909, 934 (D.C. Cir. 1984) (dicta); James v. Grand T. W. R.
Co., 152 N.E.2d 858 (lll. 1958); but see Bard v. Charles R. Myers Ins.
Agency, Inc., 839 S.W.2d 791 (Pex. 1992) (liquidation order issued by Ver-
mont receivership court, prohibiting prosecution of any action against com-
pany in receivership which would interfere with receiver’s conduct of
company’s affairs, given full faith and credit by Texas court). James rea-
soned that the antisuit injunction need not be respected because it operated
upon the parties and not the court. What are Baker’s implications for anti-
suit injunctions?

Note: The Defense of Marriage Act

Article IV, §1 does more than obligate states to give “Full Faith and
Credit . . . to the public Acts, Records, and judicial Proceedings of every
other State.” It also provides: “Congress may by general Laws prescribe the
Manner in which such Acts, Records and Proceedings shall be proved, and
the Effect thereof.” Congress exercised this power in 1996 in enacting the
Defense of Marriage Act (“DOMA”), 28 U.S.C. §1738C. DOMA was a re-
sponse to the possibility that some states might legalize same-sex marriage
(as Verment subsequently did). It provides in pertinent part:

No State, territory, or possession of the United States, or Indian tribe,
shall be required to give effect to any public act, record, or judicial pro-
ceeding of any other State, territory, possession, or tribe respecting a re-
lationship between persons of the same sex that is treated as a marriage
under the laws of such other State, territory, possession, or tribe, or a right
or claim arising from such relationship.

DOMA raises several interesting and novel questions. One is: Is DOMA
necessary? We learned in Chapter 1, page 60 supra, that states sometimes
deny recognition to marriages that violate local public policy. And Baker reaf-
firmed that the public pelicy exception is consistent with the full faith and
credit clause. See supra page 678 (noting that it is consistent with the full
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688 6. Recognition of Judgments

faith and credit clause for “a court [to] be guided by the forum State’s pub-
lic policy’ in determining the law applicable to a controversy”™). Since (as
Chapter 1 also showed) marriage recognition is generally viewed as a choice-
of-law issue, DOMA at first glance seems unnecessary.

But although DOMA probably has no implications for choice-of-law
questions involving same-sex marriages, it might well have bite with respect
to judgments issues involving same-sex marriage. Consider this hypothetical:

One member of a same-sex couple, long married and a resident in Hawaii,
is negligently injured by a tourist from California. The uninjured spouse
sues the California tourist in the Hawaii state courts for loss of consor-
tium and wins a judgment. The California tourist does not pay, and the
judgment creditor takes the Hawaii judgment to California to enforce it.

Borchers, Baker v. General Motors: Implications for Interjurisdictional Recog-
nition on Nontraditional Marriages, 32 Creighton L. Rev. 147, 180-181
(1998). In the absence of DOMA, would California have an obligation under
the full faith and credit clause to enforce this judgment? If so, does DOMA
relieve California of this obligation?

If DOMA does relieve the states of a duty to enforce judgments related
to same-sex marriages, is it constitutional? In other words, can Congress re-
lieve the states of a full faith and credit obligation they would otherwise have?
The answer depends on the meaning of the “effects” clause in Article IV, §1,
reproduced above. There is remarkably little information about the original
understanding of the clause, and there have been no definitive judicial in-
terpretation of it. Scholars have reached a variety of conclusions. For the view
that DOMA would in this circumstance be unconstitutional, see Kramer,
Same-Sex Marriage, Conflict of Laws, and the Unconstitutional Public Pol-
icy Exception, 106 Yale L.J. 1965, 2003 (1997) (“Effects” clause cannot be
read to “undermine or abolish” the full faith and credit obligation); Currie,
Full Faith and Credit to Marriages, 1 Green Bag 2d 7, 8 (1997) (“If Article
1V itself requires respect for Hawaii marriages, Congress cannot provide oth-
erwise; like §5 of the fourteenth amendment, the ‘effects’ clause gives au-
thority only to implement the constitutional provision, not to amend it.”);
Strasser, DOMA and The Two Faces of Federalism, 32 Creighton L Rev 457
{1998) (arguing that DOMA does not satisfy Article IV’s requirement that
Congress make “general Laws”). For views supporting a broad congressional
power, see Rensberger, Same-Sex Marriages and the Defense of Marriage
Act; A Deviant View of An Experiment in Full Faith and Credit, 32 Creighton
L. Rev. 409, 450 (1998) (full faith and credit obligation under Article IV
merely a default rule subject to congressional change under “effects” clause);
Borchers, supra, at 183-184 (broad reading of DOMA consistent with Con-
gress’s power under Article IV); Whitten, The Original Understanding of the
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Jon Bruning
Attorney General, State of Nebraska
Testimony before the United States Senate
Subcommittee on the Constitution, Civil Rights, and Property Rights

March 3, 2004
10:00 a.m.
Room 226, Senate Dirksen Office Building

Thank you Mr. Chairman and members of the committee.
My name is Jon Bruning - B-R-U-N-I-N-G.
I am the Attorney General of the State of Nebraska.

My office is defending a federal court challenge to the portion of Nebraska’s constitution
that defines marriage as a unton between one man and one woman,

Unfortunately, in spite of efforts in states such as Nebraska to preserve the traditional
definition of marriage, recent court rulings have created a legal domino effect that may
impose a national policy on gay marriage.

1 am not here to debate with you the moral issue of whether same sex marriage is right or
wrong. Iam here because of the reality that four judges in Massachusetts could
eventually invalidate Nebraska’s ban on same sex marriages.

In short, I believe the people of the United States would prefer to have policy decided by
their elected representatives, and not by appointed judges.

Today, almost 40 states have passed Defense of Marriage Acts. The vast majority of
those are by statute, and 4, including Nebraska, are constitutional amendments.

President Clinton signed the federal Defense of Marriage Act into law in 1996, saying, “I
have long opposed governmental recognition of same-gender marriages.” The federal
DOMA attempted to leave the issue of gay marriage to the states and ensure that no state
would be required to recognize same-sex unions from other states.

However, recent court decisions indicate neither state attempts to define marriage nor the
federal act may be sufficient to protect the ability of states to define marriage.

In 2000, more than 70% of Nebraskans voted to amend the Nebraska Constitution to
define marriage as a union between one man and one woman. In 2003, the ACLU and
Lambda Legal Foundation together sued Nebraska in federal court, arguing that the
Nebraska amendment unconstitutionally denies gay and lesbian persons equal access to
the political system. This is the first federal court challenge to a state’s DOMA law.
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My office moved to dismiss the suit, but last November, the Court denied our motion to
dismiss. The language in the Court’s order signals that Nebraska will very likely lose the
case at trial.

Three recent cases indicate that state and federal attempts to leave this as a states’ rights
issue may be invalidated by the federal courts.

First, just last year, the U.S. Supreme Court held in Lawrence v. Texas that a Texas
statute making it a crime for two persons of the same sex to engage in certain intimate
sexual conduct violated the Due Process Clause. In his majority opinion, Justice
Kennedy listed a number of rights protected by the Constitution, including marriage, and
asserted that “...Persons in a homosexual relationship may seek autonomy for these
purposes, just as heterosexual persons do.”

While the majority said the opinion did not speak directly to marriage, Justice Scalia, in
dissent, worried that the Court’s opinion “leaves on pretty shaky grounds state laws
limiting marriage to opposite-sex couples.”

In the second case, Romer v. Evans, the Supreme Court held in 1995 that a Colorado
Constitutional amendment violated the Equal Protection Clause. The Supreme Court
struck down Colorado’s amendment, asserting that the amendment imposed “a broad and
undifferentiated disability” on homosexuals, singling them out and denying them
“protection across the board.”

In Nebraska’s case, the Plaintiffs have cited both Romer and Lawrence as authority in
their attempt to repeal Nebraska’s amendment.

In the third case, Massachusetts v. Goodridge, the Massachusetts Supreme Court relied
on the reasoning in Lawrence to hold that the everyday meaning of marriage is “arbitrary
and capricious.”

‘While no one can predict with certainty what a particular federal court may do,
Lawrence, Romer, and Goodridge demonstrate the real possibility of the courts
mandating national recognition of same-sex marriages.

Many well-respected legal scholars, including Harvard Law Professor Laurence Tribe,
agree that this issue eventually will be resolved by the federal courts.

In short, this country is heading down a path that will allow the judiciary branch to create
a national policy for same sex marriages. I am here because I believe such a national
policy should be crafted by the states in the first instance, or at a minimum by Congress
with the approval of the states.



79

The ultimate question for you, as members of the United States Senate, is whether you
believe this issue should be resolved by judges or by the American people through you,
their elected representatives.

Thank you Mr. Chairman, and thank you committee members for your time.
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STATE OF NEBRASKA

Jon Bruning Office of the Attorney General
Attorney General 2115 State Capilol
P.O. Box 98920

Lincaln, NE 68509

402471-2682
September 3, 2003

The tonorable John Cornyn, Chairman
Judiciaty Subc ittee on The Consti
SD-139

United States Senate

Washington, D.C. 20510

Deur Mr, Chairman:

As the Antomney General for the State of Nebraska, T want to take this opportunity to thank the

on The Consti for ing the very imp tissuc of preserving traditional
marriage laws in this conntry. This issue strikes particularly close to home, as 1 am now charged with
defending Nebraska's frutional provision defining marriage as the union of onc mun and one woman

in Federsl District Coust,

Witls the United States Supreme Court’s ruling in Lawrence v, Texas, and the impending decision of the
Supreme Judicial Coutt of Massachusetts in the Gondridge case, there is a very real possibility that states
may be forced 1o recopnize same sex martiages, despite state statutes or constitutional provisions to the
conuary.

“This country and many other socicties around the world kave given the institution of marriage special legal
protection because of the many benefits healthy marriages offer children and society. Under our
constitutional system, laws relating to sexval behavior and morals have historically and properly been left
for staic governments to decide. Regardless of what one might think about the propricty of state defensc of
marriage laws, any changes pertaining to the legal definition of marriage cught 1o come from state
fegistatures o an cffort by the citizery via the initiative and referendum process, not through the courts,

Thus, 1 applaud this Conunittee’s atterapt to ensure that states retain the right to enact marriage laws
preserving marriage as the union of one man and ane woman. Please make this ketler a part of yous heuring
record.

Respeetfully submined,

/_..,.-’ ),
L /e
Jo/Bruning

Atuorncy Genera
State of Nebraska

TOTAL P22
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Challenging Claims of Judicial Tyranny:
Testimony to the United States Senate Judiciary Committee

Sean Cahill, Ph.D.
Director, National Gay and Lesbian Task Force Policy Institute
214 W. 29" St., 5™ floor
New York, NY 10001
212-402-1148
scahill@ngltf.org

March 2, 2004

In anmouncing his support for the Federal Marriage Amendment, which would ban marriage for
same-sex couples and jeopardize more limited benefits like health insurance for domestic
partners, President Bush portrayed the Massachusetts Supreme Judicial Court as an anti-
democratic rogue elephant run amok: “Activist judges...have made an aggressive attempt to
redefine marriage.”" In his State of the Union Address, President Bush even charged the court’s
judges with “forcing their arbitrary will upon the people.™

Measures are too often

President Bush’s denunciation of activist judges is particularly decided, not according
rich coming from a man who would not occupy the Oval to the rules of justice
Office were it not for the intervention of a bitterly divided U.S. and the rights of the
Supreme Court in Bush v. Gore, a ruling that ignored the will minor party, but by the
of the American people as expressed in the popular vote. superior force of an

interested and
But President Bush’s charge of judicial tyranny in overbearing majority.
Massachusetts also echoes a broader theme his far right base James Madison
has deployed frequently of late. The day after Massachusetts’ The Federalist No.10

high court legalized marriage equality for same-sex couples,

U.S. House Majority Leader Tom Delay pushed the U.S. Constitutional amendment, arguing it’s
the only option “[w]hen you have a runaway judiciary that has no consideration of the
Constitution of the United States..” Other conservative politicians have joined this chorus, as
have the anti-gay “family” groups driving the anti-family constitutional amendment.

The Massachusetts Family Institute organized rallies in cities throughout Massachusetts titled,
“Americans for God, home and country: Let the people decide,” as if gay and lesbian people are
against all these things. The Traditional Values Coalition issued “A Call to End Judicial
Tyranny!” urging Congress to pass a law prohibiting the U.S. Supreme Court from ruling on
homosexuality, abortion, and other right-wing obsessions. Bills restricting courts from ruling in
certain areas have already been introduced in some state legislatures, and Pat Buchanan has also

' The White House, Office of the Press Secretary (2004, February 24). Remarks by the President.
2 Kornblut, A. (2004, January 21). Bush demonstrates willingness to tackle divisive cultural issues. Boston Globe.
3 Mason, J. (2003, November 19). Texans urge ban on gay unions. Houston Chronicle.
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endorsed them. Such proposals would overturn the principle of judicial review established two
centuries ago in Marbury v. Madison.

Such reactionary proposals and demagoguery are expected from the anti-gay industry, for which
divisive wedge issues are a cash cow. However, Americans should expect better from their
elected officials, especially their President.

Some facts:
¢ Six of the seven “renegade judges” in

Massachusetts were appointed by Republican Itis the courts’ job to

determine whether laws

governors " A
are equitable, even if the
e Seven of the nine U.S. Supreme Court justices were law or practice in
appointed by Republican presidents question has been

o Of 13 federal appeals courts, nine have majorities accepted for a long time.

of Republican appointees, two have majorities of
Democratic appointees, and two are split evenly between Republican and Democratic
appointees

o These purported “activist” courts have struck down many policies that enjoy strong
public support, including environmental regulations, campaign finance restrictions,
gun control, and even parts of the Violence Against Women Act

In charging judicial tyranny, anti-gay groups appeal to populist sentiment, arguing that
legislatures should decide whether or not to provide protections to same-sex couples, not courts.
But many of these same anti-gay groups have gone to court to challenge laws passed by
legislatures that they do not agree with, appealing to legal or constitutional principles over the
heads of the elected representatives of the people. Among those praising President Bush’s call
for a constitutional amendment was Jay Sekulow, chief counsel of the American Center for Law
and Justice, a law firm founded by the Rev. Pat Robertson.*

President Bush argued that any amendment passed by Congress “should fully protect marriage
while leaving the state legislatures free to make their own choices in defining legal arrangements
other than marriage.”” Anti-gay groups backing the Federal Marriage Amendment say that this
amendment would allow legislatures to pass domestic partner and civil unions policies.®
Sekulow, the Alliance for Marriage, and other anti-gay activists imply that if legislatures choose
to adopt more limited forms of partner recognition short of marriage, this will be acceptable to
them. They also portray courts as anti-democratic, as compared with legislatures, which are
allegedly more democratic. However, when anti-gay activists disagree with policies passed by
legislatures, they have no problem going to the courts for redress. At least 15 times in recent

* Loven, J. (2004, February 29). Congress not rushing gay marriage ban. Associated Press.

’ Bush, G.W. (2004, February 25). President calls for constitutional amendment protecting marriage:

Remarks by the President, Office of the Press Secretary: The White House. Retrieved March 2, 2004, from
http://www.whitehouse.gov/news/releases/2004/02/20040224-2 html

© Alliance for Marriage. (n.d.). Multicultural coalition reintroduces federal marriage amendment in Congress: strong
bi-partisan sponsorship reflects the fact that the future of marriage in America is more important than partisan
politics. Author. Retrieved March 2, 2004, from http://www.allianceformarriage. org/reports/fma/fma.cfim
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years anti-gay groups, including Sekulow’s legal organization, have challenged in court more
limited forms of same-sex partner recognition passed by city councils and legislatures.”

Americans do not always agree with court rulings, and conservatives’ claims of judicial tyranny
are no more than a straw man. Their real objection is to legal equality for gay and lesbian people.
All elected officials take an oath to uphold the Constitution, including its guarantees of liberty

and equality for all (not just heterosexuals), and respect for the rule of law.

Conclusion

With time and public education, a majority of Americans will
understand why same-sex couples deserve equal protection
under the law, including equal access to civil marriage. In
Massachusetts and three other states, such majorities already
exist. However, the rights of members of a stigmatized minority
should not be determined by the prejudices of the majority.

Founding father James Madison warned, “Measures are too often
decided, not according to the rules of justice and the rights of the
minor party, but by the superior force of an interested and

Courts defend justice
when they courageously
stick with constitutional
principles without regard
to the politics or the
popularity of their
decision. This is the
American system of
government at its best.

overbearing majority.” In other words, majority rule, unchecked,
can lapse into majority tyranny.

Prejudice or ignorance should never determine public policy. Anti-gay ballot measures like that
proposed for Massachusetts—in which a majority decides whether to grant or withhold
individual rights in a secret ballot—violate this fundamental principle.

Courts have a duty in our system of government to protect the civil rights of minority groups
from being restricted by an “overbearing majority.” The American system of government was
designed that way; it’s deliberate. It is the courts’ job to determine whether laws are equitable,
even if the law or practice in question has been accepted for a long time.

Courts defend justice when they courageously stick with constitutional principles—as
Massachusetts® high court did in the marriage case—without regard to the politics or the
popularity of their decision. This is the American system of government at its best.

7 Such challenges have overturned domestic partner policies in Atlanta, GA; Minneapolis, MN; Arlington County,
VA and Massachusetts (all final) as well as Philadelphia (on appeal). Ten other legal challenges were unsuccessful.
Source: Gossett, Charles. (1999, Sept. 4). “Dillon Goes to Court: Legal Challenges to Local Ordinances Providing
Domestic Partnership Benefits.” Paper presented to the annual meeting of the American Political Science
Association. Atlanta, GA. Updated in personal communication with Charles Gossett, October 2002,
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Boston Chinese Evangetwa( Cﬁunﬁ

249 Harrison Avenue, Boston, Massachusetts 02111 Telephone: (617) 426~ 5711 Fax: (617) 4260315

Septemnber 3, 2003

Sernatar John Cormyn

Chainnan

Senate Subconpmittes on the Constitution, Civil Rights and Property Rights
327 Hart Senate Office Building

Washington, D.C. 20510

Dear Senator Coroyn:

Thank you for allowing me 1o write on behalf of arriage. {appreciate this opportunity to
represent the Asian community in defending marriage as between a man and a woman,

I shephex'd the largest Asian church in New England. Located in Chinatown in Boston,

my ¢ ity will be profoundly affected by the decisions and actioas of the
Supreme Judicial Court in M t The cc ity in which I serve will be severely
impacted by an aticrupt to destroy the legal status of ruarriage in America.

1 am one of America’s 12 million Asian-Americans. Christian or not, family plays a vital role in
the Asizn community. The family has two distinct roles of male and female- each playing an
essential role for the community as a whole.

Asian culture does not celcbrate individuality as a pinnacie goal, rather goals are based on family
and community needs. Marriage composed of 2 husband and 2 wife is predicated on the need for
socicty to raise children. Fathers have 2 key role as provider and protector of the family, while
mothers are dedicated 10 the well-being of their children. To an Asian family, it is simply
inconceivable for marriage (o be defined as anything other than between a man and a woman.

Again, T thank you for this opportunity to speak in support for marriage.

Smcerely d CZ,W

Reverend Steven J. Chin
Senior Pastor
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natlonal assogistion of
B I'IE €vangslicals

September 3, 2003

The Hon. John Cornyn

Chairman

Subcomumittee on Constitution, Civil Rights and Property Rights
United States Senate :
‘Washington, D.C. 20510

Dear Senator:

As you conduct a hearing on the Defense of Marriage Act on September 4, it
might be helpful for you to be aware of the strong support of the general public,
Christians in particular, for God’s first institution -~ marriage.

In 2000, in order to celebrate the 2000 anniversary of the birth of the Lord Jesus
Christ, an unprecedented group of organizations came together to state that they believe
that “marriage is a holy union of one man and one woman in which they commit, with
God’s help, to build a loving, life-giving, faithful relationship that will Jast for a lifetime.”

The distinguished signers of the “Christian Marriage Declaration” (copy
attached), released on November 14, 2000, include the leadership of the National
Association of Evangelicals, which organized the gathering, the United States Catholic
Contference, and the Southern Baptist Convention.

These three umbrella organizations, representing the laxgest assembly of Christian
believers in America, called not only on churches “throughout America to do their part to
strengthen marriage” but to provide “influence within society and the culture to uphold
the institution of marriage.” '

Thank you for your willingness to do everything you can within your capacity as
a public servant to uphold marriage as defined in this historic document as “a holy union
between one man and one woman.”

1y,

Rev. Richard Cizik

Vice President for Governmental Affairs

718 Capilo) Square Place S Wosningion DC 20024 BN, Box 23289 Washingtos DT 20028
202-785-1011 Fax 202-842-039¢ www.mienet
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A CHRISTIAN DECLARATION ON MARRIAGE

As we celebrate the 2000 anmversary of the bmh of the Lord Jesus Chnst, entering the thxrd
millennium, we pledge. together to honor the Lord by commmmg ourselves afresh to God’s
fitst institution — mairiage. ‘ .

We believe that marnage isa holy union-of one,fian and ¢he Woman in which they commit,
with God’s help; to build a loving, hfe-gmng, faithful relatiohship that will last for a
lifetime, God has established the married state, in the order of creation and redemption, for
spouses to-grow in love of one another and for the pmcreanon, ‘Tirturé; formatxon, and
education of children. - .

We beheve that in' marriage many pnnc1ples 'of the Kingdom of God are-manifested. The
interdependence of healthy Christian comimunity is clearly‘exémplified in loving one another
(John 13:34), forgiving one another (Ephesians 4:32), confessing to one another (James
5:16), and subrmttmg 1o one another (Ephesians 5:21). These prmcxples find unique
fulfillment in marriage. Mama.ge is Go&‘s g1ft 2 hvmg image of the umon between Chnst
and His Church,

We believe that when a marriage is true to God’s loving design it brings spirituel, physical,
emotional, economic, and social benefits not only to a couple and family but also to the
Church and 10 the wider culturs. Cétiples, churches, and the whole of society have a stake in
the well being of mamages Each, thcrefore, has its own obligations to prepare strengthen,
-support and restore mamages

Our nation is threatened bya hxgh dlvorce rate, a tise in cohabztauon, a rise in non-marital
births, a decline in the marriage rate, and a diminishing interest in and readiness for
marrying, especially among young people. The documented adverse impact of these trends
on children, adults, and society is‘alarming. Therefore, as church leaders, we recognize an
unprecedented need and responsibility to help couples begin, build; and sustain better
marriages, and to restore those threatened by divorce.

Motivated by our common desire that God’s Kingdom be manifested on earth as itis in
heaven, we pledge to deepen our commitment to marriage. With three quarters of marriages
performed by clergy, churches are uniquely positioned not only to call Americatoa stronger
commitment to this holy union but to provide practical ministries and influence for reversing
the course of our culture. It is evident in cities across the nation that where churches join in
comnlon commitment to restore a priority on marriage, divorces are reduced and
communities are positively influenced,
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Therefore, we call on churches throughout Ameuca to do thexr part to strengthen marriage in
our nation by providing:

s Prayer and spiritual support for stronger marriages
Encouragement for people to marry
Education for young people about the meaning and respons1b1hty of mamage
Preparanon for those engaged to be married
Pastoral care, including qualified mentor couples, for couples at all stages of
their relationship
¢ Help for couples experiencing marital difficulty and distuption .. .
» Influence within society, and the culture to uphold the institution of mamagc

Further, we urge churches in every commumty to jOlIl in developmg polmes and programs
with concrete go als to reduce the divorce rate and increase the marriage rate.

By our commitment to marriage as instituted by God, the nature of His Kingdom will be .
more clearly revealed in our homes, our churches, and our culture. 'I‘o that end we pray and
labor wnh the guidance of the Holy Spirit.

May the .grace. of God the presence of Christ, and the empowerment of the Holy Spmt be
abundant in all those who so commit and be a blessing to all whose marriages we seek to
strengthen.

Signers and presenters at November 14, 2000 press cénferéncé ,Washiﬁéi‘éﬁ o Yol

Cardinal William Keeler Dr. Richard Land, Pres1dent v
Archbishop of Baltimore Ethics and Religious beerty Commission
National Conference of Catholic Bishops Southern Baptist Convention

Bishop Kevin W, Mann'oia,' President
National Association of Evm‘g'eligals .

P A

Signatories:

Bishop Anthony OCormell, Chairmen Dr. Bill Bright, Prosident
National Conference of Catholic Bishops .  Carnpus Crusade for Christ,
Committee on Marriage and Family Life

Dr. James Bond, General Superintendent Bishop Lamar Vest, Presiding Bishé}ﬁ )
The Board of General Superintendents Executive Council
Church of the Nazarene Church of God
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U.S. Senate Subcommittee on the Constitution, Civil Rights and Property Rights
U.S. Senator John Cormyn (R-TX), Chairman

Judicial Activism vs. Democracy: What are the National Implications of the Massachusetts
Goodridge Decision and the Judicial Invalidation of Traditional Marriage Laws?

Wednesday, March 3, 2004, 10 a.m., Dirksen Senate Office Building Room 226

OPENING STATEMENT

Qur hearing this moming is entitled: “Judicial Activism vs. Democracy: What are the National
Implications of the Massachusetts Goodridge Decision and the Judicial Invalidation of
Traditional Marriage Laws?” In light of recent events, this hearing is both timely and necessary.

An on-going national conversation about the importance of marriage intensified recently when
four Massachusetts judges declared traditional marriage a “stain” on our laws that must be
“eradicated.” Since then, Americans have witnessed startling and lawless developments
nationwide — from Boston to San Francisco, and numerous points between.

Those who saw our hearing in September know that today’s debate over marriage was actually
sparked last June, when the U.S. Supreme Court issued its controversial ruling in Lawrence v.
Texas. In the hands of activist judges like those in Massachusetts, California, and elsewhere,
part of the rationale adopted in Lawrence, one completely unnecessary to reach the result,
presents a serious threat to traditional marriage laws across the nation. That’s not just my
conclusion — it’s the conclusion of legal experts, constitutional scholars, and Supreme Court
observers across the political spectrum.

It’s important to note at the outset: The American people didn’t initiate this discussion, nor did
members of Congress of either party. Let’s be clear and honest about this. The only reason we
are discussing this issue today is the work of aggressive lawyers, and a handful of activist judges.

Across diverse civilizations, religions and cultures, humankind has consistently recognized the
institution of marriage as society’s bedrock institution. After all, as a matter of biology, only the
union of a man and a woman can reproduce children. And as a matter of common sense,
confirmed by social science, the union of mother and father is the optimal, most stable
foundation for the family and for raising children.

Unsurprisingly, then, traditional marriage has always been the law in all 50 states. At the
national level, overwhelming congressional majorities — representing over three-fourths of each
chamber — joined President Clinton in codifying a federal definition of marriage by enacting the
bipartisan Defense of Marriage Act of 1996.

In light of this extraordinary consensus, it is offensive for anyone to charge supporters of
traditional marriage with bigotry. Yet that is exactly what activist judges are doing today:
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accusing ordinary Americans of intolerance, while abolishing American traditions by judicial
fiat.

Renegade judges (and some local officials) are attempting to radically redefine marriage.
Marriage laws have already been flouted in Massachusetts, California, New Mexico, and New
York. Lawsuits seeking the same result have also been filed in Nebraska, Florida, Indiana, lowa,
Utah, Georgia, Arizona, Alaska, Hawaii, New Jersey, Connecticut, and Vermont, as well as my
home state of Texas.

Disregarding the democratic process, four judges in Massachusetts concluded that the “deep-
seated religious, moral, and ethical convictions” underlying traditional marriage are “no rational
reason” for the institution’s continued existence. They contended that traditional marriage is
“rooted in persistent prejudices” and “invidious discrimination,” and not the best interest of
children. They even suggested abolishing marriage outright, stating that “if the Legislature were
to jettison the term ‘marriage’ altogether, it might well be rational and permissible.”

Apologists for the Massachusetts court lamely contend that democracy and marriage can be
restored in that state. But not until 2006 — and only through a process citizens shouldn’t have to
endure just to preserve current law. Moreover, the problem is not limited to Massachusetts. In
California, courts have refused to enforce that state’s law defining marriage as between a man
and a woman, against a lawless mayor. New Mexico, New York, and Illinois officials have
followed. And just this morning, I’ve read that officials in Oregon are going to join this trend.

Defenders of marriage and democracy alike recognize that this is a serious problem — and indeed
a national problem, requiring a national solution.

Congress recognized the national importance of marriage in 1996 by codifying a federal
definition of marriage. And most officials on both sides of the aisle continue to express their
support for traditional marriage. But words are not enough to combat judicial defiance. If
elected representatives are to retain their relevance in a democracy — indeed, if we are to remain
faithful to our national creed of government of the people, by the people, and for the people -
words must be joined by action.

True, the Constitution should not be amended casually. But serious people have reluctantly
recognized that an amendment may be the only way to ensure survival of traditional marriage in
America. Why is an amendment necessary? Two words: activist judges.

Legal experts across the political spectrum agree the Lawrence decision presents a federal
judicial threat to marriage. Harvard Law Professor Laurence Tribe has said, “you’d have to be
tone deaf not to get the message” that Lawrence renders traditional marriage “constitutionally
suspect.” According to Tribe, the defense of marriage is now a “federal constitutional issue,”
and he predicts the U.S. Supreme Court will eventually reach the same conclusion as the
Massachusetts court.

Tribe’s predictions are confirmed, of course, by the Massachusetts ruling, which not only
invalidated that state’s marriage law, but also suggested that Lawrence might be used to threaten
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laws across the country — including the federal Defense of Marriage Act. Tribe is also joined by
members of Congress who argue that federal law is “unconstitutional.”

Moreover, constitutional scholars predict that Nebraska ~ which has approved a state
constitutional amendment defending marriage — may soon see that amendment invalidated on
federal constitutional grounds in a pending federal lawsuit. Another federal suit has been filed in
Utah to establish a federal constitutional right to polygamy under Lawrence.

The only way to save laws deemed “unconstitutional” by activist judges is a constitutional
amendment. Indeed, we have ratified numerous amendments as a democratic response to
judicial decisions before — including the Eleventh, Fourteenth, Sixteenth, Nineteenth, Twenty-
Fourth, and Twenty-Sixth Amendments.

I want to close by emphasizing that this discussion must be conducted in a manner worthy of our
country. It should be bipartisan, and it should be respectful.

The defense of traditional marriage has been a bipartisan issue in the past. [ hope it will continue
to be a bipartisan issue. It was a Democrat who, during the last Congress, first proposed a
federal constitutional amendment to protect marriage. And as we will see today, our panel is
comprised of traditional marriage supporters who transcend party lines.

The discussion must also be respectful. I have often said that Americans instinctively and
laudably support two fundamental propositions: that every individual is worthy of respect, and
that the traditional institution of marriage is worthy of protection.

Throughout the nation, children are being raised in nontraditional environments — by foster
parents, by single parents, by grandparents, uncles and aunts. We will hear more about that this
morning. We know they are doing the best job they can. We can respect the hard work that they
are doing, while at the same time still adhering to the dream that we have for every child — which
is a mother and a father in an intact family.

In 1996, Senator Kennedy pointed out that “there are strongly held religious, ethical, moral
beliefs that are different from mine with regards to the issue of same-sex marriage which I
respect and which are no indications of intolerance.” Ihope that that spirit continues today.
Millions of Americans who support the traditional institution of marriage should not be
slandered as intolerant. The institution of marriage was not created to discriminate or oppress —
it was established to protect and nurture children.
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Pastor Daniel de Leon, Sr.

Alianza de Ministerios Evangélicos Nacionales (AMEN)
Pastor, Templo Calvario, Santa Ana, California

General Presbyter, Assemblies of God

Thank you Mr. Chairman, members of the committee, ladies and gentlemen.

My name is Pastor Daniel de Leon, and I am here to represent the largest Hispanic
Evangelical organization in the country, AMEN (Associacion Evangelica de Ministerios
Nacionales). AMEN is comprised of over 8,000,000 members, representing 27
denominations and 22 Latino nations. Iam also the Pastor of the largest Hispanic
Evangelical Church in America, Templo Calvario, in Santa Ana, California.

AMEN is a leading advocate on issues that concern the Hispanic community. On many
issues, we work closely with our Catholic brethren. We are certainly working together on
the issue we are discussing today — the institution of marriage, understood throughout
history and across diverse religions and cultures as the union of one man and one woman.
We have been a member of the Alliance for Marriage since its inception.

When I turned on my television a few weeks ago, and saw what was happening in San
Francisco, T couldn’t believe my eyes. As I sat there, several things came to mind.

First, I could not understand how an elected official could ignore and violate the laws of
our state, and get away with it. I also could not understand why the courts would not stop
this — why they would refuse to require an elected official to comply with the law of his
state, and to respect the will of the people as expressed in our laws.

Second, it wasn’t just that officials and judges were ignoring the law. It was much worse
than that. They were ignoring a law that is so fundamental to society — and in particular,
of great importance to my community, to the people who I counsel. They were ignoring

the importance of the institution of marriage, as the union of one man and one woman.

Just a few years ago, Californians voted to reaffirm that marriage in the state of
California is between a man and a woman only. Hispanics in particular voted
overwhelmingly to uphold the traditional institution of marriage. This is one institution,
even though imperfect, that has withstood the test of time and has proven to bring a sense
of stability to society for time immemorial.

The institution of marriage is designed for children, not for adult love. Adults can love in
many ways — between brother and sister, between grandparents, uncles, aunts, between
friends and loved ones. But marriage is for children. Iam so saddened that we have
forgotten that. And I am even more saddened that marriage is drifting further and further
from what it is supposed to be all about — children. Adults seem to care more and more
about one thing, themselves. This is one of the reasons why 50% of marriages wind up in
divorce. We must strengthen marriage — not weaken it. And I fear that, if we start to
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abolish marriage laws in our nation, we will go further down the path of teaching people
that marriage does not matter for the well-being of children, it only matters for the
pleasure of adults.

I am not here because I want to be here. There are many problems in my community, and
1 should be there working on them, not here far away in Washington, D.C. But I have
flown all the way here from California, because I need to be here, to defend the most
basic institution of society for the good of all, on behalf of my community. Because
without marriage, we have no hope of solving the other problems we are facing back
home.

I live everyday in the front-lines of Urban America, where the ills of society are
magnified greatly. People like myself, who provide a service to our community, are
often the ones that have to “pick up the pieces” when marriages and families fall. In my
30 years of counseling, I have often dealt with grown children that still harbor hurts and
deep seated frustrations because they did not have a mother and a father.

I know that there are good people trying to raise children without a mother and a father.
Perhaps it is the single parent. Or the grandparent or aunt and uncle. Or the foster
parent. They do their best, and we admire and respect them for that. But at the same
time, we want the very best for children — and that is a mother and father, and an
institution that encourages people to give children both a mother and father.

1 want to say something about civil rights and discrimination. My people know
something about discrimination. The institution of marriage was not created to
discriminate against people. It was created to protect children and to give them the best
home possible - a home with a mother and father.

Some people talk about interracial marriage. Laws forbidding interracial marriage are
about racism. Laws protecting traditional marriage are about children.

To us in the Hispanic community, marriage is more than a sexual relationship. Itisa
nurturing, caring and loving relationship between a man and a woman that is to remain
intact “until death does do us part.” Children are born into this loving relationship with a
great sense of anticipation. We love our children and we love children as you can tell by
the numbers!

Marriage between a man and a woman is the standard. A child is like a twig that is
planted in the soil of our society that requires two poles to have the best chance of
growing strong and healthy. Those two poles, if you will, are the parents, Dad and Mom.
Very different and at times even opposites but necessary for a balanced form of living.

Furthermore, marriage is a moral and spiritual incubator for future generations. Our
children learn from their parents not only how to make a living but more importantly,
how to live their life. This is not readily learned by a simple form of transference of
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knowledge but rather through the experience of daily living. Children learn from
observation. As the home goes, so goes society.

1 believe that we need to send a positive message to our children and their children. That
we cared enough about the most basic institution of our society, marriage between a man
and a woman, that we passed a Constitutional Amendment to preserve it for future
generations. This is not, and must not be, about party politics. This must be seen as our
struggle as a social family to bring stability to a divided house.

The President is right when he said that, “On a matter of such importance, the voice of
the people must be heard . . . if we are to prevent the meaning of marriage from being
changed forever, our nation must enact a Constitutional Amendment to protect marriage
in America.”

Thank you very much.
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HEADLINE: Gay Marriage;
Equal treatment must remain key to Constitution

BODY:

President George W. Bush's decision to back a constitutional amendment banning gay marriage isn't surprising, but
it is especially disappointing from a man who ran for president as a "uniter, not a divider."

Bush, like most advocates for the marriage amendment, acts as if the judges and other officials who have upheld a
right to gay unions were suddenly dropped from another planet to impose an arbitrary rule foreign to American values.

But there is nothing arbitrary about enforcing the Constitution, and its fundamental concept that the law applies
equally to everybody. That's as central an American value as there is. As much as some people might not like to admit
it, homosexuals are part of the American fabric; the Constitution must not be turned against them.

Even polls that show Americans are wary of gay marriage reveal they are highly concerned about tampering with
this sacred document. Instead, they think the battle should be left to the states.

Which leads to Michigan, where a House committee Tuesday approved a state constitutional amendment, which
would have to go to voters in November. Like the federal drive, it's unnecessary, because Michigan already has a
Defense of Marriage Act defining marriage as a union between one man and ope woman.

Even that seems wrongheaded, needlessly excluding loving adult couples from committing to the kind of long,
stable relationship that makes society stronger -~ the very thing the pro-marriage camp claims to seek.

"Marriage cannot be severed from its cultural, religious and natural roots without weakening the good infl of
society,” Bush said.

Those roots should have grown deep and wide enough by now to include a few more people who wish only to
unite. Neither constitution should be changed to sever their opportunity permanently.

LOAD-DATE: February 25, 2004
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Former President Gerald Ford believes the federal government should treat gay couples the same as married
couples, including providing equal Social Security and tax benefits.

Ford's views, expressed in an exclusive telephone interview, make him the highest-ranking Republican ever to
endorse equal treatment for gay couples.

"I think they ought to be treated equally. Period,” Ford declared. Asked specifically whether gay couples should get
the same Social Security, tax and other federal benefits as married couples, he replied, "I don't see why they shouldn't. I
think that's a proper goal"

Now 88, Ford was a longtime Michigan congressman and Republican leader of the U.S. House before being
appointed vice president and then rising to the presidency in 1974 after Richard Nixon's resignation.

From his office in Rancho Mirage, Calif., Ford comfortably discussed a range of gay issues. He said he supports
federal legislation to outlaw anti-gay job discrimination: "That is a step in the right direction. [ have a longstanding
record in favor of legislation to do away with discrimination,”

Although he doesn't know if any of his White House appointees were gay, Ford said, "I applaud that President Bush
has appointed three people who are gay. ... That is a big step in the right direction. The atmosphere was totally different
25 years ago, and the issue never arose.” The former president added that having gay assistants wouldn't bave mattered
to him "as long as they were competent."

These days, Ford said, he and his wife Betty have gay friends.
Ford also expressed hope that his Republican Party will continue to expand its outreach to gay voters.

"1 have always believed in an inclusive policy, in welcoming gays and others into the party. I think the party has to
have an umbrella philosophy if it expects to win elections.”

Ford warmly described his inclusive attitudes after I contacted him about what has come to be seen as a stain on his
presidency - his much-criticized response to the gay man who saved his life on Sept. 22, 1975,

Three days after the thwarted assassination attempt, Ford wrote to thank Bill Sipple for his "selfless" heroism.

Yet Ford has been accused of not honoring the Vietnam combat veteran as publicly as he would have had Sipple
been heterosexual.
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Page 2
The Detroit News October 29, 2001 Monday No dot Edition

Sipple, who had been active in San Francisco's gay movement but closeted back home in Detroit, was rejected by
his mother after a gay San Francisco official revealed Sipple's sexual otientation to a newspaper colunmist after the
shooting, Crumbling over his mother's rejection in the wake of national media attention, Sipple died a broken man in
1989 at 47. He treasured the Ford letter, which hung in his dilapidated apartment,

Ford blasts as "untrue" and "unfair” the charge -- which has become urban legend and has been repeated by some
historians and gay activists -- that he would have honored Sipple more publicly if he hadn't been gay. "I had gone to San
Francisco to make a speech before the San Francisco foreign affairs group," Ford recalled. "I came out of the St. Francis
Hotel and was about to get into the limo. The shot was fired (by Sara Jane Moore). The Secret Service got me to Air
Force One quickly. I later learned ... Bill Sipple hit her hand and, as a consequence, the shot went above my head. ...
wrote him a note thanking him. ... As far as I was concerned, I had done the right thing and the matter was ended. I
didn't learn until sometime later - I can't remember when - he was gay.

"I don't know where anyone got the crazy idea I was prejudiced and wanted to exclude gays,” Ford said.

Jerry Ford's bold embrace of gay Americans is an historic breakthrough for a nation dedicated to equal rights. And
it underscores the increasingly visible support of gay Americans by prominent Republicans.

LOAD-DATE: November 15, 2002
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September 3, 2003

The Honorable John Comyn

Chairman

Senate Subcommittee on the Constitution, Civil Rights and Property Rights
via facsimile: 202/228-2281

Dear Senator Comyn:

A warm greeting to you from Focus on the Family here in Colorado Springs. Given the significance
of the hearings in which you will be involved tomorrow, I consider it a privilege to contact you with
my perspective on the institution of marriage. In the event that you are unfamiliar with our
organization, I'd like to provide a brief introduction of our mission and philosophy. Focus on the
Family is a pro-family ministry with an international presence, and our radio programs are currently
heard by 220 million people daily in 122 countries. We are dedicated to the preservation of the
family and the defense of traditional values, and all of our efforts center around that overarching goal.
As the Founder of this organization and Chairman of the Board of Directors, I am passionately
committed to safeguarding marriage, and I believe that the recent attacks on this vital institution
present the greatest threat to the survival of our culture than any other issue.

Having said that, I'd like to share a few thoughts that may shed further light on our perspective.
Since the dawn of mankind, marriage has been reserved exclusively for the union of one man and one
woman, which represent the two segments of hurnanity, Human nature itself dictates the parameters
of this unique relationship. What's more, research overwhelmingly indicates that traditional marriage
is the surest way to guarantee that children are reared in the healthiest possible environment — with
the benefit of both a mother and a father who demonstrate a complementary relationship with one
another. This kind of upbringing is absolutely essential to a youngster’s proper development.

By protecting this age-old family structure; we are not only giving the next generation a chance to
thrive; we are also acknowledging the manifold benefits to the couple itself. Marriage solves the
paradox of humanity: that we exist as male and female. There is no other human institution that
serves both to close the gap between the sexes and provide & platform for cooperation and lifelong,
mutual society. Marriage “completes” the members of each sex in a way nothing else can.

Some would argue that our culture always profits by remaining open to new approaches. It’s crucial
that we keep in mind, however, that “new” does not always mean “improved” — especially when it
involves tampering with a timeless institution that has lent itself to the success of civilization for
countless generations. As an example of the faultiness of this way of thinking, 30 years ago our
nation cmbarked on a dramatic social experiment called “no-fault divorce,” convinced it would
improve family life. Sadly, the ensuing years have proven this method to be a failure of epic
proportions, and the children impacted have been damaged to an extent far beyond what anyone
imagined. While no-fault divorce challenged the permanence of marriage, the same-sex proposition
defies its very constitution. Given such flagrant attempts to destroy something that has long served as
DeoptaaTeod Ta ThnE PRrRESERVYATION C F THE HomMe
JAMES <. Doason, Pr.D ., FnouNpER AND CHAIRMAN

WWwW.?AMILY GRG
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Senator Cornyn
September 3, 2003
Page 2 .

the fabric and foundation of our society, it never ceases to amaze me when folks assert that there will
be no fallout if we redefine marriage so fundamentally.

1 urge you and your fellow committee members to take every possible measure to defend traditional
marriage from the assaults being leveled against it. In light of all that’s at stake, [ know of no greater
priority facing our country. Deepest thanks for your consideration, and for your work in addressing
this critical issue. Please don’t hesitate to contact Focus if we can be of any assistance. God’s
blessings to you, Senator Comyn.

Sincerely,
s C. Dobson, Ph.D.
dunder and Chairman

Focus on the Family

JCD/rwd
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The case for gay marriage

Itrests on equality, liberty and even society

O AT last it is officiak: George
Bush is in favour of unequal

: rights, big-government intru-
siveness and federal power
rather than devolution to the
states, That is the implication of
his announcement this week
that he will support efforts to
pass a constitutional amendment in America banning gay
marriage. Some have sought to explain this action away sim-
ply as cymical politics, an effort to motivate his core conserva-
tive supporters to turn out to vote for him in November or to
put his likely } liberal” opp John Rerry, in
an awkward spot. Yetto call for a constitutional amendmentis

cause they have always lacked that right in the past, for sure:
until the late 19605, in some American states it was illegal for
black adults to marry white ones, but precious few would de-
fend that ban now on grounds that it was “traditional”. An-

other arg isrooted in marriage is the union
of a man and a woman, and so cannot be extended to same-
sex couples. They may live and love one , but

cannot, on this argurient, be “married”. But that is to dodge
the real question—~why not?—and to obscure the real nature of
marriage, which is a binding commitment, at once legal, social
and personal, between two people to take on special obliga-
tdonstoone another. If homosexuals want to make such mari-
tal to one another, and to society, then why
should they be prevented from doing so while other adults,

such a difficult, drastic and d move that is
too weak an explanation. No, it must he worse than that Mr
Bush must actually believe in what he is doing.

Mr Bush says that he is acting to protect “the most funda-
mental institution of civilisation” from whathe sees as“activ-
ist judges” who in Massachusetts early this month confirmed
an earlier ruling that banning gay marriage is contrary to their
state constitution. The my of San Pmnclsco, gay capm! of
Amenca, has beeni mmg of

4

to state and
eveniederallaws.ncanouly be a matter of time before this is-
sue arrives at the federal Supreme Court. And those “activist
iudges”, who, by the way, gave Mr Bush his job in 2000, might
well take the same view of the federal constitution as their

Jents did of their state code: that the con-
stitution demands equality of treatment. Last June, in Law-
rence v Texas, they ruled that state anti-sodorny laws violated
the constitutional right of adults to choose how to conduct
their private lives with regard to sex, saying further that “the
Court’s obligation is to define the liberty of all, notto mandate
its own moral code”. That obligation could well lead the jus-
tices to uphold the right of gays to marry.

Let them wed
‘That xdea remains shockmg tn many peop!e So far, only two
lgium and the N have given full legal
status to same-sex unions, though Canada has backed the idea
in principle and others have conferred almosl-equal rights on
suchp hips, The sight of h I men and women
havmg weddxng daysjustlike those enjoyed for thousands of
years by heterosexualsis unsettling, just as, for some people, is
the sight of them holding hands or kissing. When The Econo-
mist first argued in favour of legalising gay marriage eight
years ago (“Let them wed", January 6th 1996) it shocked many
of ourreaders, though fewer than it would have shocked eight
years earlier and more than it will shock today. Thatis why we
argued that such a radical change should not be pushed along
precipitously. But nor should it be blocked precipitously.

The case for allowing gays to marry begins with equality,
pure and simple. Why should one set of loving, consenting
adults be denied aright that other such adults have and which,
if exercised, will do no damage to anyone else? Not just be-

q! in all other ways, are allowed to do s0?

Civilunions are notenough

The reason, according to Mr Bush, is that this would damage
an important social msﬁtuuom Yet the reverse is surely !:me
Gays want o marry p ey see
important: they want the symbohsm thatmarxiage brings, the
extra sense of obligation and commitment, as well as the so-
cial recognition, Allowing gays to marry would, if anything,
add tosocial stability, for it would increase the number of cou-
ples that take on real, rather than simply passing, commit-
ments. The wenhening of marriage has been heterosexuals’
doing, not gays', for itis their infidelity, divorce rates and sin-
gle-parent families that have wrought social damage.

But marriage is about children, say some: to which the an-
swer is, it often is, butnot always, and permitting gay marriage
wouldnotalter that, Oritis a religious act, say others: to which
the answer is, yes, you may believe that, but if so it is no busi-
ness of the state to impose a religious choice. Indeed, in Amer-
ica the constitution expressly bans the invol of the

- state in religious matters, so it would be especially outrageous

if the constitution were now to be used for religious ends.

The importance of marriage for society’s geneml health
and stability also explains why the d alter-
native to gay marriage~a so-called civil union—is not enough.
Vermont has created this notion, of a legally registered con-
tract between a couple that cannot, however, be calleda‘mar
riage”. Some Europ by legislating for equallegal
rights for gay partnerships, have moved in the same direction
(Britain is contemplating just such a move, and even the appo-
sition Conservative leader, Michael Howard, says he would
support it). Some gays think it would be better to limit their
ambitions to that, mhet than seeking full social equality, for
fear of provoking a backlash—of the sort perhap
by Mr Bush this week.

Yet that would be both wrong in principle and damaging
for society. Marriage, as it is commonly viewed in society, is
more than just a legal , to establish some-
thing short of real marriage for some adults would tend to un-
dermine the notion for all. Why shouldn’t everyone, in time,
downgrade to civil unions? Now that really would threaten a
fundamental institution of civilisation. ®
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Contact: Trevor Miller
(202) 224-8657

Statement of U.S. Senator Russ Feingold
At the Constitution Subcommiittee of the Senate Judiciary Committee
Hearing on Marriage Laws

March 3, 2004

Mr. Chairman, this is the second time in six months that this Subcommittee has held
hearings on the issue of whether the federal government should regulate marriage.
Proponents of a federal marriage amendment say that traditional marriage is under attack.
They would have the American people believe that there is a national crisis and that
renegade judges have run amuck over the will of the people, the laws, and the Constitution.
Nothing could be further from the truth.

1 believe a constitutional amendment on marriage is unnecessary, divisive, and utterly
inconsistent with our constitutional traditions, which this subcommittee has a special
responsibility to protect. I object to the use of the constitutional amendment process for
political purposes. And [ am sorry to say that I believe that is exactly what is going on here.
The President supports a constitutional amendment; the Chairman of the judiciary
Committee says he is going to force an amendment through the Committee; and the
Chairman of the Republican Conference said this weekend that there will be a vote on the
Senate floor on the amendment this year. Yet few believe the effort will be successful. This
is a divisive political exercise in an election year, plain and simple.

The regulation of marriage has fraditionally been left to the states, and to religious
institutions. In addition, our nation has a long tradition of amending the Constitution only
as a last resort, when all other means to address an issue have been exhausted and found
inadequate. With only one state having recognized same sex marriage, and no state having
ever been forced against its will fo recognize a same sex marriage from another state, we
are miles away from reaching that point on the issue of gay marriage.

1
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The title of this hearing is “Judicial Activism vs. Democracy.” On the issue of same-sex
marriage, | am especially troubled when | hear this label used because if is not only a gross
mischaracterization of the current legal landscape, but it sounds as though advocates of a
constitutional amendment think that judges should have no role in our constitutional
democracy.

If the Goodridge decision, which was based on the Massachusetts state constitution, is
really a case of judges imposing their will on the people of Massachusetts, then the people
of Massachusetts, through their elected representatives, will surely overrule the court and
amend their state constitution. That process, whatever its outcome, is already underway.
Similarly, if the people of California or New York disagree with the mayors of San
Francisco or New Paltz, and if the courts don’t strike down these actions based on current
law, the people have ways of making sure their will is carried out.

No one in this room knows what the outcome of these state processes will be. But we do
know this: In no state have the people been deprived of their ability to resolve the issue for
themselves. The legal and legislative battles, as well as the public debate, have barely
begun.

And yet we in the Congress are now being asked to intervene, to answer all these
questions, for all states and, effectively, for all time. It is the proponents of this
constitutional amendment, not so-called activist judges, who threaten to take this issue away
from the American people. It is true that the constitutional amendment process ultimately
involves the people through their representatives in the Congress and again, more
specifically, in the state ratification process. But I simply fail to see how it is more
democratic to have three quarters of the states decide this issue for Massachusetts than to
let the people of Massachusetts, or for that matter Wisconsin, decide for themselves.

The proponents of a constitutional amendment say they are worried that same-sex couples
will marry in Massachusetts and move or return to other states, demanding recognition of
their marriages. But again, no court has yet decided such a case. And, as Professor Dale
Carpenter testified at our last hearing, and as we will hear this morning from Professor Lea
Brilmayer, it is entirely possible, if not likely, that under the Full Faith and Credit Clause,
no court will require a state to recognize a same-sex marriage conducted under another
state’s laws.

Furthermore, Congress has already acted in this area, and its action so far stands
unchallenged. The Defense of Marriage Act, which was enacted in 1996, is effectively a re-
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affirmation of the Full Faith and Credit Clause as applied to marriage. It states that no
state shall be forced to recognize a same-sex marriage authorized by another state.
Although [ voted against it, I thought DOMA was passed to prepare for the possibility of
one state recognizing gay marriage, as Massachusetts has now done. Why do we now need
a constitutional amendment when we don’t even know yet whether DOMA successfully
addressed the problem it was supposed to address?

Of course, it is possible that the law could change. A case could be brought challenging the
federal DOMA, and the Supreme Court could strike it down. But do we really want to
amend the Constitution just in case the Supreme Court reaches a particular result? Do we
want fo launch what amounts to a pre-emptive strike on our Constitution? That should give
every American pause.

There is another reason I will oppose a constitutional amendment. An amendment
regarding same-sex marriage would write discrimination into the governing document of
our nation. The Framers of our Constitution created a document that establishes the
structure of our government and protects the liberty of every American. In addition to the
Bill of Rights, our Constitution now includes 17 amendments. Leaving aside the misguided
prohibition amendment and the amendment that repealed it, some of the amendments
adjust the structure of our government, while the rest protect fundamental rights of our
citizens. In stark contrast, this amendment targets a specific group of Americans and
permanently excludes them from certain rights and benefits.

The most often discussed text for a marriage amendment would not only ban same-sex
marriages, it would threaten civil union and domestic partnership laws at the state and
local levels. These are laws that have been enacted by and for the people of those
particular states and localities through the democratic process. They have allowed same-
sex couples and their families to avail themselves of certain benefits that cannot be provided
for by contract no matter how much they spend on lawyers.

Mr. Chairman, in the audience today, we have families who would be directly affected by
such drastic action. These are families headed by same-sex couples who already do not
enjoy the benefits and privileges of marriage that opposite sex couples enjoy. They would
be further harmed by a constitutional amendment that stigmatizes them and belittles their
aspirations for their families.

The proponents’ of a marriage amendment, including the President of the United States,
say they want to conduct the debate in a civil manner with respect for those in our society
who are gay or lesbian. But taking away a group of people’s rights forever can never be
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done in a civil manner.
The Constitution is meant o protect rights, not deny them. That is our tradition.

Finally, Mr. Chairman, I am concerned that this Subcommittee is again focused on a
remote, hypothetical issue, when there are real problems facing American families today —
not a year from now, or a few years from now, or sometime in the future, maybe, but today.

Each year, 1 visit all 72 counties in Wisconsin and hold a listening session. Those meetings
are not organized around a specific topic. Instead, my constituents can come and speak
with me about any topic on their minds. In my first 33 listening sessions this year, 1638
people attended and 786 asked questions or made statements. Of the people who stood to
ask me questions or offer opinions, 139 people were concerned about Medicare,
prescription drugs and the high cost of health care, 83 were concerned about jobs, trade,
and the economy, and 76 expressed concern about the situation in Iraq and other foreign
affairs issues. Only 11 people raised the issue of gay marriage. Six expressed support for
a constitutional amendment, four were opposed, and one person just asked about my
position on the issue.

Today, Americans are losing jobs or facing the fear that their jobs will leave the U.S. at any
moment. Today, American families are struggling to afford health care and to send their
children to college. Today, American families are watching their sons and daughters,
husbands and wives, fathers and mothers, go off to serve in Iraq, hoping and praying that
they will come home alive.

The American people desperately want us to address these issues. Instead, we are holding
our second hearing in six months on a constitutional amendment to address court decisions
that may some day be issued, or legislatures that may some day reach conclusions with
which some disagree.

This constitutional amendment debate will only divide our country when we need to be
united to face and solve our problems.

Thank you, Mr. Chairman. 1look forward to hearing from our witnesses.

#H#
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BOSTON COLLEGE

LAW SCHOOL

February 26, 2004
Judiciary Committee
United States Senate
Washingten, D.C.

Attentien: James C. Ho, Majority Chief Counsel
By Fax to {202} 228-2281

Dear Sirs:

This is to recommend an amendment to the United States
Constitution to protect the defimition of marriage as the union of one
man and one woman.

As a Massachusetts law professor specializing in
legal theory and marriage at Boston College Law School, I have watched
with distress the development of forces aimed at the dissolution of
traditional marriage, and I urge you and your colleagues to help
prevent their prevailing in the country as a whole.

Some object to such an amendment on grounds of federalism,
arguing that each state might better be left to foster the system of
marriage that seems best to it. The fact is, howevex, that a pluralist
arrangement, where some states have gay marriage and cthers do not, is
simply not a possible outcome. As socon as one or a few states duly and
systematically adopted a regime of gay marriage, the institution would
spread throughout the country owing to changes in residence, couples
from one state visiting another to cbtain a marriage license, and many
other interstate phenomena such as the social arrangements in extended
families, large corporations, and clubs. We can paraphrase what
Lincoln said: the nation could not long remain half for traditional
marriage and half licensing gay marriage.

The issue will either be decided by the delibarative process of

government at the federal level or it will not be deliberately decided
at all but left to the outcome of a race to the most permissive level.

I attach a short column I have witten on some of the othe
philesophical aspects.
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Scott FitzGibbon
Same-Sex Marriage and Plato’s “Beautiful City”

Great civilizations fail most dramatically through the misunderstanding and
corruption of their central beliefs. The American social and political order could come to
grief some day by embracing a distorted view of liberty and equality.

A view is gaining currency which has it that we make people free by maximizing the
quantity of their choices, however arbitrary or destructive. Another branch of this
ideology has it that we treat people equally when we minimize discrimination — in other
words when we erase as many distinctions among them as we can, and ignore the ones
We cannot erase.

Plato depicts a deteriorated city where each resident has the license to behave just as
he wishes. Each “lives along day by day, gratifying the desire that occurs to him, at one
time drinking and listening to the flute, . . . and agaip idling and neglecting everything;
and sometimes spending his time as though he were occupied with philosophy. Often he
engages in politics and, jumping up, says and does whatever chances to come to him
There is neither order nor necessity in his life.”

This man, defensive of his self-indulgence, displays a contempt for what Plato calls
the “necessary” and an impatience with alf the ties that ought to bind him. “For the sake
of a newly-found lady friend and unnecessary concubine such a man will strike his old
friend and necessary mother.” “For the sake of a newly-found and unnecessary boy
friend in the bioom of youth, he will strike his elderly and necessary father.”

Such a man also repudiates - Plato could equally well have said — the bonds which
connect him to his “necessary” wife.

Today attitudes like these are promoted by a culture of easy divorce. The Boston
Globe five weeks ago (December 30, page E-2) printed an advice column in which a
man who had grown fonder of his mistress asked about the advisability of leaving his
wife. His wife was a “good woman,” he admitted; and they had a ten-year-old daughter.
The Globe’s columnist advised him to go right ahead.

Plato’s city, besides indulging licentiousness, is characterized by the fading away of
distinctions and the blurring of discernment. Its denizens have lost the capacity to
discriminate and to treat differences differently.

“[A] father . . . habituates himself to be like his child and fears his sons, and a son
habituates himself to be like his father and to have no shame before or fear of his
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parents _ . _ . a metic is on an equal level with townsman and townsman with
metic, and similarly with the foreigner. . . . [T)he teacher . . . is frightened of the
pupils and fawns on them, so the students make light of their teachers . . . . [Tlhe
old come down to the level of the young; imitating the young, they are
overflowing with facility and charm, and that’s so that they won’t seem to be
unpleasant or despotic. “

Professor Arlene Saxenhouse characterized Plato’s city as one suffering 2 “blurring of
form” and a “forgetfulness of form.”

Does it sound familiar? Plato’s city is a large-scale Woodstock.

Support for same-sex marriage reflects a confluence of these tendencies. It reflects
an ideology of licentiousness which promotes homosexuality in the name of freedom. It
reflects an ideology of blurring of form -- an ideology hostile to differentia and anxious
to obliterate or ignore them ~ differences, for example, berween men and women.

Here in Massachusetts we are today pressed by our high court to blur one of the most
fundamental distinctions of all, that between a man and his wife, on the one hand, and 2
man and his boyfriend, on the other.

Plato’s city morphs into a tyranny. This happens partly because it makes its citizens
soft, and pantly because it makes them blurry-eyed and weak in discernment. People who
will not distinguish between a mother and a mistress, or between the licit and the illicit,
will also fall short when it comes go distinguishing between true friend and pretended
friend, true leader and false leader, democrat and tyrant.

They will fail to maintain the distinctions between the judge and the advocate, the
unconstitutional doctrine and the merely unpopular one. They will fail to discern the
difference between those would protect authentic liberty and those who would undermine
it

Let us not allow these things to happen to us.

Scatt FitzGibbon is a Professor at Boston College Law School.

TOTAL P.E3
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Testimony of Maggie Gallagher before The Senate Committee on the Judiciary,
Subcommittee on the Constitution, Civil Rights and Property Rights:
“What Are the National Implications of the Massachusetts’ Goodridge Decision and the
Judicial Invalidation of Traditional Marriage Laws?”
March 3, 2004, Room 226, Senate Dirksen Office Building.

Maggie Gallagher is President of the Institute for Marriage and Public Policy
(www.marriagedebate.com) and co-author of “The Case for Marriage: Why Married
People Are Happier, Healthier, and Better-Off Financially.

This testimony addresses three core concemns: Is marriage worth a Constitutional
amendment? Is defining marriage “writing discrimination” into the Constitution? Is a
federal marriage amendment necessary?

1. Is Marriage Worth It?

A critic recently raised this question in a particularly intense way by calling the
proposed marriage amendment “degrading” “‘un-American” and “unworthy of our
Constitution.”

Let me with gravest respect beg to differ. Yes, marriage is the kind of issue that is
worthy of our Constitution. Marriage is not a wedge issue. Concern about the impact of
profound legal changes on marriage is not degrading. Of course many people find these
emotional issues. But in the highest and best traditions of our democracy, we can disagree
without denigrating one another. We can discuss our deepest differences with respect for
each other as fellow citizens.

Yes marriage is worth it. Marriage is our most basic social institution for
protecting children. It is the relationship that every known human society depends on for
raising the next generation and insuring the future well-being of the society. Cross-
culturally, marriage is a universal human institution and in every known society brings
together men and women into a public, not private union so that the children they create
have both mothers and fathers.

Does marriage matter? The social science evidence has built a consensus across
partisan and ideological lines. The answer is: yes. As a recent Child Trends brief put it,
“Research clearly demonstrates that family structure matters for children, and the family
structure that helps the most is a family headed by two-biological parents in a low-
conflict marriage. Children in single-parent families, children born to unmarried mothers,
and children in stepfamilies or cohabiting relationships face higher risks of poor
outcomes. . . . There is thus value for children in promoting strong, stable marriages
between biological parents.”

What are these benefits of marriage? Are they special legal protections that only
marital children get? No. Legal protections for children are no longer tied to marital
status of parents. How then does marriage protect children? Primarily by affirming a
social ideal: children have a right to know and love both their mother and their father.
Marriage is the word for the way our culture, and every known culture, transmits to the
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next generation this ideal in ways that really do make it more likely that moms and dads
raise their children together Of course many children don’t have that protection. Many
single moms struggle heroically to raise kids on their own. Some kids have no parents
and need adoption to get a loving home. Everyone knows the ideal doesn’t always
happen. Every child is a child of God, and every human being has a dignity we are called
to respect.

But when we lose the ideal, the chances of making that dream come true for more
children diminish, and the likelihood of deprivation, poverty and suffering for children
dramatically increase.

Because marriage is not primarily a benefits-delivery package but a shared social
norm, changes in the legal definition of marriage will affect all children, not just children
in same-sex households.

Contrary to the assertion of the Goodridge majority, government does not create
marriage. A social institution like marriage cannot be called into being merely by
passing laws. It requires the combined resources of families, faith, communities, culture,
history, law and society. However, in a large, complex society, laws defining marriage
play an important role in sustaining the shared meaning of marriage.

The legal structure of marriage, and the unique status conferred on it by both law
and society, conveys an absolutely critical message to the next generation: children need
mothers and fathers, and marriage is the way you give to your children what they need.

What happens when we lose this common culture of marriage? When the law says
fatherless or motherless families are just as good as married mothers and fathers?

What happens when law and government begins to teach the next generation that
children don’t need moms and dads?

When a marriage culture fails, taxpayers are asked to step in to fund the multitude
of social needs created in communities where good enough marriages are not common.
Cherished ideals of gender and social equality are threatened as more women face the
social and economic disadvantages of single motherhood, and as some children, through
no fault of their own are deprived of the profound social, spiritual, emotional, moral, and
educational advantages of living with their own mother and father in a decent marriage.
Children are put at risk: higher rates of poverty, welfare dependence, teen motherhood,
juvenile delinquency, child abuse, sexual abuse, substance abuse, education failure,
physical and mental illness.

A society deeply concerned about the suffering, inequality and social and
taxpayer costs created by widespread fatherlessness would not consider at this time
rewriting its marriage laws to advocate the idea that either parent is dispensable. There
must be other better ways to address the legitimate needs of adults and children in
alternative family forms.

The Constitution is not to be amended lightly, for passing political causes. Marriage
is worth it.

2. Is Marriage Discriminatory?



126

No. Listen carefully to the implication of the arguments made by the Goodridge court
and same-sex marriage advocate: there is nothing special about the unions of husbands
and wives who can become mothers and fathers. Two men (or women) raising children
together are just the same as a husband and a wife. To believe otherwise, courts and
advocates are saying, is irrational bigotry. Laws defining marriage as the union of
husband and wife are just like laws that used to ban interracial marriage.

Listen carcfully because advocates of same-sex marriage are acknowledging: Same-
sex marriage is not just about extending benefits to a small number of needy families. It
is about transforming social as well as legal norms. The race analogy implies that people
who believe that children need mothers and fathers are the legal and moral equivalents of
racists. This idea and the people who believe it must be driven from the public square if
same-sex marriage are going to be regarded as fully equal to unions of husbands and
wives. Licensing laws, public school curriculum, perhaps even tax exempt status of
faith-based organizations will be used to advance this new vision of marriage, if we really
believe that defining marriage as the union of husband and wife is invidious and arbitrary
discrimination.

Do we? Sixty percent of African-Americans oppose same-sex marriage, as do 60
percent of white Americans, according to a November Pew poll. In the latest CBS News
poll, 55 percent of Democrats support a constitutional amendment allowing only a man
and a woman to marry. The vast majority of U.S. senators are on record favoring the
federal definition of marriage as the union of a man and a woman. Are they all bigots?

Laws banning interracial marriage had nothing to do with the purposes of marriage.
They were about keeping two different races separate so that one race could continue to
oppress the other. Marriage, by contrast, is about bringing two different sexes together. It
strains credulity to believe that marriage was created as a means of expressing animus
towards gays and lesbians or any other group.

3. Is a federal amendment necessary?

Yes. Marriage is a national issue because marriage is a key social institution. Without a
common, national definition of marriage, our marriage culture will be fragmented as, as
Jjudges and public officials impose their own definition of marriage, often against the law
and the direct expressed will of the people. A federal marriage amendment is the only
way to sustain a common national definition of marriage, which is worthy of its status as
a fundamental of civilization.

Same-sex activists themselves are ultimately calling for a national definition of
marriage that includes gay marriage, only they seek to use the courts to create this over
the will the American people. Why won’t civil unions do? “Portability,” is the answer
most often given. If you are married in Massachusetts you can’t be unmarried in South
Carolina.

A Constitutional amendment is not a national crisis. Support for it is growing because
Americans recognize this is the only way to take the issue off the table, to settle the
question of the meaning of marriage in our nation once and for all, so we can move on to
other things. The alternative is to let marriage become a political football fought out in
thousands of jurisdictions large and small, legal and political, for the foreseeable future.
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! Kristin Anderson Moore, et al., 2002. “Marriage from a Child’s Perspective: How Does Family Structure Affect
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Title 48-~Territories and Insular Possessions

Sections identified by‘ptint—out: 48 U.S.C. §% 1413,
1415, 1418, 1461%

Two unrelated areas are identified by the print-out:
rights accruing to widows of discoverers; restrictions om political

rights of persons engaging in specified sexual relationships.

1. Survivors of discoverers (48 U.S.C. §§ 1413, 1415, 1418)
A. Discussion '

A discoverer is defined in 48 U.5.C., §1411 as “any citizen
of the United States.” Though the discoverer may be male or female,
48 U.S.C. §§ 1413, 1415, and 1418 stipulate rights for the dias-
coverer's widow, not widower. Tﬁe omission probably lacks substantive
significance. Widowers are likely to be covered by one of the other

enumerated relaéionships: heir, executor, or administrator of the

discoverer,

B.  Recommendation

Substitute "surviving spouse” for "widow".

II. Restrictions‘on political rights of persons engaging in
specified sexual relationships (48 U.S.C. §1461)

A, Discussion
This section restricts certain rights, including the right
to vote or hold office, of bigamists, persons "cohabiting with more
than one woman,” and women cohabiting with a bigamist. Apart from

the male/female differentials, the provision is of questionable

*  Three additional sections were identified by the primt-out becasuse they
contain the word “sex": 48 U.S.C. §§ 736, 1405p, 1542. Each of these sec~
tions involves a prohibition against discrimination with regard to voting
based on, inter alia, sex.

- 190 -
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Title 48 Page Two.

constitutionality since it appears to encroach impermissibly upon

private'relationships. Cf. Criswold Q. Connecticut, 381 U.S. 479 (1965);

Fisenstadt v. Baird, 405 U.S. 439 (1972).

B, Recommendations

If the section is retained, it should be fevised to eliminate
sex-based differentials and narrowed to avoid conflict with consti-

tutionally protected privacy interests.

- 191 -
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Statement
United States Senate Committee on the Judiciary
udicial Activism v mocracy: Wh ion: lications of the Massachusetts Goodridge
Decision and the Judiciatl Invalidation of Traditional Marriage Laws?
March 3, 2004

The Honorable Orrin Hatch.
United States Senator , Utah

Statement of Chairman Orrin G. Hatch

" Before the United States Senate Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights and Property Rights
Hearing on

“JUDICIAL ACTIVISM V. DEMOCRACY: WHAT ARE THE NATIONAL IMPLICATIONS OF
THE MASSACHUSETTS GOODRIDGE DECISION AND THE JUDICIAL INVALIDATION OF
TRADITIONAL MARRIAGE LAWS?”

Thank you very much, Mr. Chairman. I am for traditional marriage. The foundation of American
society is the family, and it is traditional marriage that underpins and sustains the American family.
‘We must always act to maintain and strengthen the family.

Just a few years ago, I helped pass the Defense of Marriage Act (DOMA) to try to prevent one state
from forcing another state to adopt its definition of marriage. I believed then and I continue to believe
that one state should not be able to determine for another state that it must recognize same-sex
marriage.

I commend Senator Cornyn for holding this important hearing today and for his leadership on the
Constitution, Civil Rights and Property Rights Subcommittee. As well, I recognize and commend the
Ranking Democrat on the subcommittee, Sen. Feingold, for his hard work and insight. I think the
hearing which Senator Cornyn held last September clearly showed that DOMA and traditional
marriage laws are under serious risk of judicial attack. The Goodridge decision in Massachusetts,
which came out after the last hearing, proved this fear to be accurate. It is now clearer to me than ever
that courts are usurping the role of legislatures by imposing their own definitions of marriage on the
people and that we must do something about this.

The disintegration of the family in this country correlates with many serious social problems,
including crime and poverty. We are seeing soaring divorce rates and out-of-wedlock birth rates that
have resuited in far too many fatherless families. Weakening the legal status of marriage at this point
will only exacerbate these problems.

As to how we approach the problem of courts seizing the decision-making power in this area, I think
we need to consider amending the Constitution. Let me be clear: I support President Bush’s
conclusion that it is time to support and defend traditional marriage. The Musgrave/Allard text, which
I support and will vote for, should be seriously considered. I think it would also be prudent if we look
at approaches which keep the courts from forcing its definition of marriage on states, and instead let
the legislatures and the citizens decide for themselves what is best for them. This is what the
democratic process is all about, and there are people all across the political spectrum that share this
view. I look forward to discussing the various proposed amendment alternatives in further detail at
subsequent hearings.

ook forward to continuing to work on this important family issue with you in the coming weeks and
months.
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74 Haw. 530, 74 Haw, 645, 852 P.2d 44, 61 USLW 2697
Supreme Court of Hawai'i.
Ninia BAEHR, Genora Dancel, Tammy Rodrigues, Antoinette Pregil, Pat
Lagon, Joseph Melilio, Plaintiffs-Appellants,
V.
John C. LEWIN, in his official capacity as Director of the Department of
Health, State of Hawaii, Defendant-Appeiliee.
No. 15689.
May 5, 1993.
Opinion Granting in Part and
Denying in Part Clarification
and Reconsideration May 27, 1993,

Applicants whose applications for marriage license were denied solely on ground that
they were of the same sex filed complaint alleging that denial of licenses violated their
right to privacy and equal protection as guaranteed by the Hawaii Constitution. The First
Circuit Court, City and County of Honolulu, granted defendant’'s motion for judgment on
the pleadings, and plaintiffs appealed. The Supreme Court, Levinson, 1., held that: (1)
section of the Hawaiil Constitution does not give rise to fundamental right of persons of
the same sex to marry, and (2) statute restricting marital relation to male or femnale
establishes sex-based classification which is subject to "strict scrutiny” test in equal
protection challenge,

Vacated and remanded.

James S. Burns, C.J., Intermediate Court of Appeais, concurred in result with opinion.
Walter M. Heen, 1., Intermediate Court of Appeals, dissented with opinion.

Heen, 1., did not concur in grant of clarification.

Burns, C.J., concurred with opinion,

=535 LEVINSON, Judge, in which MOON, Chief Judge, joins.

The plaintiffs-appeliants Ninia Baehr (Baehr), Genora Dancel (Dancel), Tammy
Rodrigues (Rodrigues), Antoinette Pregil (Pregil), Pat Lagon (Lagon), and Joseph Melilio
{Melilio) {collectively "the plaintiffs") appeal the circuit court's order (and judgment
entered pursuant thereto) granting the motion of the defendant-appellee *536 John C,
Lewin (Lewin), in his official capacity as Director of the Department of Health (DOH),
State of Hawaii, for judgment on the pleadings, resulting in the dismissal of the
plaintiffs’ action with prejudice for failure to state a claim against Lewin upon which relief
can be granted. Because, for purposes of Lewin's motion, it is our duty to view the
factual allegations of the plaintiffs’ complaint in a light most favorable to them (i.e.,
because we must deem such allegations as true) and because it does not appear beyond
doubt that the plaintiffs cannot prove any set of facts in support of their claim that would
entitle them to the relief they seek, we hold that the circuit court erroneously dismissed
the plaintiffs’ complaint. Accordingly, we vacate the circuit court’s order and judgment
and remand this matter to the circuit court for further proceedings consistent with this
opinion.

1. BACKGROUND
On May 1, 1991, the plaintiffs filed a complaint for injunctive and declaratory relief in
the Circuit Court of the First Circuit, State of Hawali, seeking, inter alia: (1) a declaration
that Hawaii Revised Statutes (HRS) § 572-1 (1985) [FN1]--the section of the Hawaii
Marriage Law enumerating the [r]equisites of [a] valid marriage contract”--*537 is
unconstitutional insofar as it is **49 construed and applied by the DOH to justify refusing
to issue a marriage license on the sole basis that the applicant couple is of the same
sex; and (2) preliminary and permanent injunctions prohibiting the future withholiding of
marriage licenses on that sole basis.
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FEN1. HRS § 572-1 provides:

Requisites of valid marriage contract. In order to make valid the marriage contract, it
shall be necessary that:

(1) The respective parties do not stand in relation to each other of ancestor and
descendant of any degree whatsoever, brother and sister of the half as well as to the
whole blood, unclé and niece, aunt and nephew, whether the relationship is legitimate or
ilegitimate;

(2) Each of the parties at the time of contracting the marriage is at least sixteen years of
age; provided that with the written approvai of the

family court of the circuit court within which the minor resides, it shall be lawful for a
person under the age of sixteen years, but in no event under the age of fifteen years, to
marry, subject to section 572-2 [relating to consent of parent or guardian];

(3) The man does not at the time have any lawful wife living and that the woman does
not at the time have any lawful husband living;

(4) Consent of neither party to the marriage has been obtained by force, duress, or
fraud;

(5) Neither of the parties is a person afflicted with any loathsome disease concealed
from, and unknown to, the other party;

(6) 1t shall in no case be lawful for any person to marry in the State without a license for
that purpose dufy obtained from the agent appointed to grant marriage licenses; and

(7) The marriage ceremony be performed in the State by a person or society with a valid
license to solemnize marriages and the man and woman to be married and the person
performing the marriage ceremony be all physically present at the same place and time
for the marriage ceremony.

HRS § 572-1 (1985) (emphasis added). In 1984, the legislature amended the statute to
delete the then existing prerequisite that "[n]either of the parties is impotent or
physically incapable of entering into the marriage state[.]" Act 119, § 1, 1984
Haw.Sess.Laws 238-39 (emphasis added).

Correlatively, section 2 of Act 119 amended HRS § 580-21 (1985) to delete as a ground
for annuiment the fact "that one of the parties was impotent or physically incapable of
entering into the marriage state" at the time of the marriage. Id. at 239 (emphasis
added). The legislature's own actions thus belie the dissent's wholly unsupported
declaration, at 8 n. 8, that "the purpose of HRS § 572-1 is to promote and protect
propagation....”

In addition to the necessary jurisdictional and venue-related averments, the plaintiffs’
complaint alleges the *538 following facts: (1) on or about December 17, 1990,
Baehr/Dancel, Rodrigues/Pregil, and Lagon/Melilio {collectively "the applicant couples”)
filed applications for marriage licenses with the DOH, pursuant to HRS § 572-6
{Supp.1992); [EN21 (2) the DOH denied the applicant couples’ *539 marriage license
applications solely on the ground that the applicant couples were of the same sex; [FN3]
(3) the **s0 applicant couples have complied with all marriage contract requirements
and provisions under HRS ch. 572, except that each applicant couple is of the same sex;
(4) the applicant couples are otherwise eligible to secure marriage licenses from the
DOH, absent the statutory prohibition or construction of HRS § 572-1 excluding couples
of the same sex from securing marriage licenses; and (5) in denying the applicant
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couples' marriage license applications, the DOH was acting in its official capacity and
under color of state law.

EN2. HRS § 572-6 provides:

Application; license; limitations, To secure a license to marry, the persons applying for
the license shall appear personally before an agent authorized to grant marriage licenses
and shall file with'the agent an application in writing. The application shall be
accompanied by a statement signed and sworn to by each of the persons, setting forth:
the person's full name, date of birth, residence; their relationship, if any; the full names
of parents; and that all prior marriages, if any, have been dissolved by death or
dissolution. If all prior marriages have been dissolved by death or dissolution, the
statement shall also set forth the date of death of the last prior spouse or the date and
jurisdiction in which the last decree of dissolution was entered. Any other information
consistent with the standard marriage certificate as recommended by the Public Health
Service, National Center for Health Statistics, may be requested for statistical or other
purposes, subject to approval of and modification by the department of health; provided
that the information shall be provided at the option of the applicant and no applicant
shall be denied a license for failure to provide the information. The agent shall

indorse on the application, over the agent's signature, the date of the filing thereof and
shall issue a license which shall bear on its face the date of issuance. Every license shall
be of full force and effect for thirty days commencing from and including the date of
issuance. After the thirty-day period, the license shail become void and no marriage
ceremony shall be performed thereon,

It shall be the duty of every person, legally authorized to issue licenses to marry, to
immediately report the issuance of every marriage license to the agent of the
department of health in the district in which the license is issued, setting forth all the
facts required to be stated in such manner and on such form as the department may
prescribe.

HRS § 572-6 (Supp.1992).

HRS § 572-5{a) (Supp.1992) provides in relevant part that "[t]he department of health
shall appoint ... one or more suitable persons as agents authorized to grant marriage
licenses ... in each judicial circuit.”

EN3. Exhibits "A," "C," and "D," attached to the plaintiffs’ complaint, purport to be
identical letters dated April 12, 1991, addressed to the respective applicant couples,
from the DOH’s Assistant Chief and State Registrar, Office of Health Status Monitoring,
which stated:

This will confirm our previous conversation in which we indicated that the

law of Hawali does not treat a union between members of the same sex as a valid
marriage. We have been advised by our attorneys that & valid marriage within the
meaning of ch. 572, Hawaii Revised Statutes, must be one in which the parties to the
marriage contract are of different sexes. In view of the foregoing, we decline to issue a
license for your marriage to one another since you are both of the same sex and for this
reason are not capable of forming a valid marriage contract within the meaning of ch.
572. Even if we did issue a marriage license to you, it would not be a valid marriage
under Hawaii law.

(Emphasis added.)
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Based on the foregoing factual allegations, the plaintiffs' complaint avers that: (1) the
DOH's interpretation and application of HRS § 572-1 to deny same-sex couples access to
marriage licenses violates the plaintiffs’ right to privacy, as guaranteed by article [
section 6 of the Hawaii *s4o Constitution, {FN4] as well as to the equal protection of the
laws and due process of law, as guaranteed by article I, section 5 of the Hawaii
Constitution; [EN5] (2) the plaintiffs have no plain, adequate, or complete remedy at law
to redress their alieged injuries; and (3) the plaintiffs are presently suffering and will
continue to suffer'irreparable injury from the DOH's acts, policies, and practices in the
absence of declaratory and injunctive relief.

EN4. Article 1, section 6 of the Hawaii Constitution provides:

The right of the people to privacy is recognized and shall not be infringed without the
showing of a compelling state interest. The legisiature shall take affirmative steps to
implement this right.

Haw. Const. art. I, § 6 (1978).

ENS. Article I, section 5 of the Hawaii Constitution provides:

No person shall be deprived of life, liberty or property without due process of law, nor be
denied the equal protection of the laws, nor be denied the enjoyment of the person's
civil rights or be discriminated against in the exercise thereof because of race, religion,
sex or ancestry.

Haw, Const. art. I, § 5 (1978).

On June 7, 1991, Lewin filed an amended answer to the plaintiffs' complaint. In his
amended answer, Lewin asserted the defenses of failure to state a claim upon which
relief can be granted, sovereign immunity, qualified immunity, and abstention in favor of
legislative action. [FN6] With regard to the plaintiffs’ factual allegations, Lewin admitted:
(1) his residency and status as the director of the DOH; (2) that on or about December
17, 1990, the applicant couples personally appeared before an *541 authorized agent of
the DOH and applied for marriage licenses; (3) that the applicant couples' marriage
license applications were denied on the ground that each couple was of the same sex;
and (4) that the DOH did not address the issue of the premarital examination required
by HRS § 572-7(a) {Supp.1992) [FN7] "upon being advised" that the applicant couples
were of the same sex, Lewin denied all of the remaining allegations of the complaint.

EN6. Lewin's motion for judgment on the pleadings relied exclusively on the ground that
the plaintiffs' complaint failed to state a claim upon which relief could be granted, and
the circuit court granted the motion and entered judgment in Lewin's favor on that basis
alone. Accordingly, the merits of Lewin's other defenses are not at issue in this appeal,
and we do not reach them.

EN7. In substance, HRS § 572-7{a) {Supp.1992) requires "the female" to accompany a
marriage license application with a signed physician's statement verifying that she has
been given a serological test for immunity against rubella and has been informed of the
adverse effects of rubella on fetuses. The statute exempts from the examination
requirement those females who provide proof of live rubella virus
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immunization or laboratory evidence of rubella immunity, "or who, by reason of age or
other medically determined condition [are] not and never will be physically able to
conceive a child." Id.

«x51 On July 9, 1991, Lewin filed his motion for judgment on the pleadings, pursuant to
Hawaii Rules of Civil Procedure (HRCP) 12(h)(2) (1990) [FN8] and 12(c) (1990), [FN9]
and to dismiss the plaintiffs' complaint, pursuant to HRCP *542 12(b)(6) (1990), {FN10]
and memorandum in support thereof in *543 the circuit court. The memorandum was
unsupported by and contained no references to any affidavits, depositions, answers to
interrogatories, or admissions on file. Indeed, the record in this case suggests that the
parties have not conducted any formal discovery.

FNS. HRCP 12(h)(2) (1990) provides in relevant part that "[a] defense of failure to state
a claim upon which relief can be granted ... may be made ... by motion for judgment on
the pleadings...."

ENS. HRCP 12(c) provides:

Motion for Judgment on the Pleadings. After the pleadings are closed but within such
time as not to delay the trial, any party may move for judgment on the pleadings. If, on
a motion for judgment on the pleadings, matters

outside the pleadings are presented to and not excluded by the court, the motion shall
be treated as one for summary judgment and disposed of as provided in Rule 56, and all
parties shall be given reasonable opportunity to present all material made pertinent to
such motion by Rule 56.

HRCP 12(c¢) {1990).
HRCP 56 provides in relevant part:

(b) For Defending Party. A party against whom a claim ... is asserted or a declaratory
judgment is sought may, at any time, move with or without supporting affidavits for a
summary judgment in his favor as to all or any part thereof,

(c) Motion and Proceedings thereon. The motion shall be served at least 10 days before
the time fixed for the hearing. The adverse party prior to the day of hearing may serve
opposing affidavits. The judgment sought shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that
the moving party is entitled to a judgment as a matter of law....

(e) Form of Affidavits; Further Testimony; Defense Required. Supporting and opposing
affidavits shall be made on personal knowledge, shall set

forth such facts as would be admissible in evidence, and shall show affirmatively that the
affiant is competent to testify to the matters stated therein. Sworn or certified coples of
all papers or parts thereof referred to in any affidavit shall be attached thereto or served
therewith. The court may permit affidavits to be supplemented or opposed by
depositions, answers to interrogatories, or further affidavits....

HRCP 56 (1990).
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FN10. HRCP 12(b) provides in relevant part:

(b) How Presented. Every defense, in law or fact, to a claim for relief in any pleading ...
shall be asserted in the responsive pleading thereto if one is required, except that the
following defenses may at the option of the pleader be made by motion: ... (6) failure to
state a claim upon which relief can be granted.... A motion making any of these
defenses shall be made before pleading if a further pleading is permitted.... If, on a
motion asserting the defense numbered (6) to dismiss for failure of the pleading to state
a claim upon which relief can be granted, matters outside the pleading are presented to
and not excluded by the court, the motion shall be treated as one for summary
judgment and disposed of as provided in Rule 56, and all parties shall be given
reasonable opportunity to present all material made pertinent to such a motion by Rule
56.

HRCP 12(b) (1990).

In his memorandum, Lewin urged that the plaintiffs’' complaint failed to state a claim
upon which relief could be granted for the following reasons: (1) the state's marriage
laws "contemplate marriage as a union between a man and a woman"; {2) because the
only legally recognized right to marry "is the right to enter a heterosexual marriage,
[the] plaintiffs do not have a cognizable right, fundamental or otherwise, to enter into
state-licensed homosexual marriages”; [FN11] (3) the state's marriage laws do not
"burden, penalize, infringe, or interfere **52 in any way with the [plaintiffs'] private
relationships”; (4) the state is under no obligation "to take affirmative steps to provide
homosexual unions with its official approval”; (5) the state's marriage laws "protect and
foster and may help to perpetuate the basic family unit, regarded as vital to society, that
provides status and a nurturing environment to *544 children born to married persons”
and, in addition, "constitute a statement of the moral values of the community in a
manner that is not burdensome to [the] plaintiffs”; (6) assuming the plaintiffs are
homosexuals {a fact not pleaded in the plaintiffs’ complaint), [FN12] they "are neither a
suspect nor a quasi-suspect class and do not require heightened judicial solicitude”; and
(7) even if heightened judicial solicitude is warranted, the state's marriage laws "are so
removed from penalizing, burdening, harming, or otherwise interfering with [the]
plaintiffs and their relationships and perform such a critical function in society that they
must be sustained."

FN11. "Homosexual" and "same-sex" marriages are not synonymous; by the same
token, a "heterosexual® same-sex marriage is, in theory, not oxymoronic. A
“homosexual” person is defined as "[o]ne sexually attracted to another of the same
sex." Taber's Cyclopedic Medical Dictionary 839 (16th ed. 1989). "Homosexuality" is
"sexual desire or behavior directed toward a person or persons of one's own sex."
Webster's Encyclopedic Unabridged Dictionary of the English Language 680 (1989).
Conversely, "heterosexuality” is "[s]exual attraction for one of the opposite sex,” Taber's
Cyclopedic Medical Dictionary at 827, or "sexual feeling or behavior directed toward a
person or persons of the opposite sex.” Webster's Encyclopedic Unabridged Dictionary of
the English Language at 667, Parties to "a union between a man and a woman" may or
may not be homosexuals. Parties to a same-sex marriage could theoretically be either
homosexuals or heterosexuals.

EN12. Lewin is correct that the plaintiffs’ compiaint does not allege that the plaintiffs, or
any of them, are homosexuals. Thus it is Lewin,

who, by virtue of his motion for judgment on the pleadings, has sought to place the
question of homosexuality in issue.
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The plaintiffs filed a memorandum in opposition to Lewin's motion for judgment on the
pleadings on August 29, 1991, Citing Au v. Au, 63 Haw. 210, 626 P.2d 173 (1981), and
Midkiff v. Castle & Cooke, Inc., 45 Haw. 409, 368 P.2d 887 (1962), they argued that, for
purposes of Lewin's motion, the circuit court was bound to accept all of the facts alleged
in their complaint as true and that the complaint therefore could not be dismissed for
fallure to state a claim unless it appeared beyond doubt that they could prove no set of
facts that would entitle them to the relief sought. Proclaiming their homosexuality and
asserting a fundamental constitutional right to sexual orientation, the plaintiffs reiterated
their position that the DOH's refusal to issue marriage licenses to the applicant couples
violated their rights to privacy, equal protection of the laws, and due process of law
under article I, sections 5 and 6 of the Hawaii Constitution.

*545 The circuit court heard Lewin's motion on September 3, 1991, and, on October 1,
1991, filed its order granting Lewin's motion for judgment on the pleadings on the basis
that Lewin was "entitlied to judgment in his favor as a matter of law" and dismissing the
plaintiffs’ complaint with prejudice. [FN13] The plaintiffs' timely appeal followed.

FN13. A final and appealable judgment in Lewin's favor and against the plaintiffs was
filed contemporanecusly with the order granting the motion for judgment on the
pleadings.

11. JUDGMENT ON THE PLEADINGS WAS ERRONEQOUSLY GRANTED.

11 EQ [21 A complaint should not be dismissed for failure to state a claim unless it
appears beyond doubt that the plaintiff can prove no set of facts in support of his or her
claim that would entitle him or her to relief. Ravelo v. County of Hawaii, 66 Haw, 194,
198, 658 P.2d 883, 886 (1983) (quoting Midkiff, 45 Haw. at 414, 368 P.2d at 890);
Marsland v. Pang, 5 Haw App. 463, 474, 701 P.2d 175, 185-86, cert. denied, 67 Haw.
686, 744 P.2d 781 (1985). We must therefore view a plaintiff's complaint in a light most
favorable to him or her in order to determine whether the allegations contained therein
could warrant relief under any alternative theory. Ravelo, 66 Haw. at 199, 658 P.2d at
886. For this reason, in reviewing the circuit court's order dismissing the plaintiffs'
complaint in this case, our consideration is strictly limited to the allegations of the
complaint, and we must deem those allegations to be true. Au, 63 Haw. at 214, 626
P.2d at 177.

3L @ [_4_1_An HRCP 12(c) motion serves much the same purpose as an HRCP
12(b){6) motion, except that it is made after *546 the pleadings are closed. Marsland, 5
Haw.App. at 474, 701 P.2d at 186. " 'A-Rule 12(c) motion ... for a judgment on the
pleadings only has utility when all material allegations of fact are admitted in the
pleadings and only questions of law remain.' " *=53 Id. at 475, 701 P.2d at 186 (citing 5
Wright and Miller, Federal Practice and Procedure: Civil & 1357 (1969)).

51 @ [61 Based on the foregoing authority, it is apparent that an order granting an
HRCP 12(c) motion for judgment on the pleadings must be based solely on the contents
of the pleadings. A claim that is evidentiary in nature and requires findings of fact to
resolve cannot properly be disposed of under the rubric of HRCP 12(c). Cf. Nawahie v.
Goo Wan Hoy, 26 Haw. 111 (1921) ( "Only such facts as were properly before the court
below at the time of the rendition of the decree appealed from and which appear in the
record ... on appeal will be considered. All other matters will be treated as surplusage
and of course will be disregarded.") We have recognized that consideration of matters
outside the pleadings transforms a motion seeking dismissal of a complaint into an HRCP
56 motion for summary judgment. See Au, 63 Haw. at 213, 626 P.2d at 176; De/

Rosario v. Kohanuinui, 52 Haw, 583, 483 P.2d 181 (1971); HRCP 12(b) {1990); cf.




140

HRCP 12(c) {1990). But resort to matters outside the record, by way of "[u]nverified
statements of fact in counsel's memorandum or representations made in oral argument”
or otherwise, cannot accomplish such a transformation. See Au, 63 Haw. at 213, 626
P.2d at 177; cf. Asada v. Sunn, 66 Haw. 454, 455, 666 P.2d 584, 585 (1983); Mizoguchi
v. State Farm_Mut, Auto. Ins. Co., 66 Haw. 373, 381- 82, 663 P.2d 1071, 1076-77
{1983); HRCP 56(e) (1990).

*547 A. The Circuit Court Made Evidentiary Findings of Fact.

Notwithstanding the absence of any evidentiary record before it, the circuit court's
October 1, 1991 order granting Lewin's motion for judgment on the pleadings contained
a variety of findings of fact. For example, the circuit court "found” that: (1) HRS § 572-1
"does not infringe upon a person's individuality or lifestyle decisions, and none of the
plaintiffs has provided testimony to the contrary *; (2) HRS § 572-1 "does not ... restrict
[or] burden ... the exercise of the right to engage in a homosexual lifestyle”; (3) Hawaii
has exhibited a "history of tolerance for ail peoples and their cultures”; (4) "the plaintiffs
have failed to show that they have been ostracized or oppressed in Hawaii and have
opted instead to rely on a general statement of historic problems encountered by
homosexuals which may not be relevant to Hawaii"; (5) "homosexuals in Hawaii have
not been relegated to a position of 'political powerlessness.' ... [T]here is no evidence
that homosexuals and the homosexual legislative agenda have failed to gain legisiative
support in Hawail"; (6) the "[p]laintiffs have failed to show that homosexuals constitute
a suspect class for equal protection analysis under [a]rticle I, [s]ection 5 of the Hawaii
State Constitution;" (7) "the issue of whether homosexuality constitutes an immutable
trait has generated much dispute in the relevant scientific community”; [FN147] and (8)
HRS § 572-1 "is obviously **54 designed to promote the general weilfare interests of the
*548 community by sanctioning traditional man-woman family units and procreation.”
(Emphasis added.)

EN14. For the reasons stated /nfra in this opinion, it is irrelevant, for purposes of the
constitutional analysis germane to this case, whether homosexuality constitutes "an
immutable trait" because it is immaterial whether the plaintiffs, or any of them, are
homosexuals. Specifically, the issue is not material to the equal protection analysis set
forth in section [1.C of this opinion infra at 57-67. Its resolution is unnecessary to our
ruling that HRS § 572-1, both on its face as applied, denies same-sex couples access to
the marital status and its concomitant rights and benefits. Its resolution is also
unnecessary to our conciusion that it is the state's regulation of access to the marital
status, on the basis of the applicants' sex, that gives rise to the question whether the
applicant couples have been denied the equal protection of the laws in violation of article
1, section 5 of the Hawaii Constitution. See infra at 58-63. And, in particular, it is
immaterial to the exercise of "strict scrutiny" review, see infra at 63-

67, inasmuch as we are unable to perceive any conceivable relevance of the issue to the
ultimate conclusion of law--which, in the absence of further evidentiary proceedings, we
cannot reach at this time--regarding whether HRS § 572-1 furthers compelling state
interests and is narrowly drawn to avoid unnecessary abridgements of constitutional
rights. See infra at 67-68.

In light of the above, we disagree with Chief Judge Burns's position that "questions
whether heterosexuality, homosexuality, bisexuality, and asexuality are 'biclogically
fated' are relevant questions of fact." Concurring opinion at 3. This preoccupation seems
simply to restate the immaterial question whether sexual orientation is an "immutable
trait."

Although not expressly denominated as such, the circuit court's order also contained a
number of conclusions of law._[FN15] These inciuded: (1) "[t]he right to enter into a
homosexual marriage is not a fundamental right protected by [alrticle I, [s]ection 6 of
the Hawali State Constitution”; (2) the right to be free from the denial of a person's *s549
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civil rights or from discrimination in the exercise thereof because of "sexual orientation
fis] ... covered under [alrticle 1, [s]ection 5 of the State Constitution"; (3) HRS § 572-1
"permits heterosexual marriages but not homosexual marriages” and "does not violate
the due process clause of [a]rticle I, [s]ection 5 of the Hawaii State Constitution™; (4)
HRS § 572-1 "represents a legisiative decision to extend the benefits of lawful marriage
only to traditional family units which consist of male and femaie partners"; (5)
"[blecause [entering into a] homosexual marriage [is not] a fundamental
[constitutional] right ..., the provisions of section 572-1 do not violate the due process
clause of [a]rticle I, [s]ection 5 of the Hawaii State Constitution”; (6) "[hJomosexuals do
not constitute a 'suspect class’ for purposes of equal protection analysis under [a]rticie I,
[s]ection 5 of the Hawaii State Constitution"; (7) "a group must have been subject to
purposeful, unequal treatment or have been relegated to a position of political
powerlessness in order to be considered a 'suspect class' for the purposes of
constitutional analysis”; (8) "[a] law which classifies on the basis of race deserves the
utmost judicial scrutiny because race clearly qualifies as a suspect classification. The
same cannot be convincingly said with respect to homosexuals as a group”; (9) "the
classification created by section 572-1 must meet only the rational relationship test”;
(10) "[t]he classification of section 572-1 meets the rational relationship test”; (11)
"[slection 572-1 is clearly a rational, legislative effort to advance the general welfare of
the community by permitting only heterosexual couples to legally marry”; and, finally,
(12) Lewin "is entitled to judgment in his favor as a matter of law([.]"

FN15. A "conclusion of law," for present purposes, is either: (1) a "[flinding by [the]
court as determined through application of rules of law"; (2) "[p]ropositions of law which
[the] judge arrives at after, and as a result of, finding certain facts in [the] case[;]" or
(3) "[tlhe final judgment or decree required on [the] basis of facts found [.]” Black's
Law Dictionary 290 (6th ed. 1990). The second category may constitute such "mixed
questions of fact and law" as "are dependent upon the facts and circumstances of each

individual case[.]" See Coll v. McCarthy, 72 Haw. 20, 28, 804 P.2d 881, 886 (1991).

In reviewing the circuit court's order on appeal, as noted above, we must deem all of the
factual allegations of *ss50 the plaintiffs' complaint as true or admitted, see Au, 63 Haw.
at 214, 626 P.2d at 177; Marsiand, 5 Haw.App. at 475, 701 P.2d at 186, and, in the
absence of an evidentiary record, ignore all of the circuit court's findings of fact. See Au,
63 Haw. at 213, 626 P.2d at 177; Marsland, 5 Haw App. at 475, 701 P.2d at 186; cf.
Asada, 66 Haw. at 455, 666 P.2d at 585; Mizoguchi, 66 Haw. at 381-82, 663 P.2d at
1076-77; Nawahie, 26 Haw, at 111; HRCP 12(c) and 56(e). Ultimately, our task on
appeal is to determine whether the circuit court's order, stripped of its improper factual
findings, supports its conclusion that Lewin is entitled to judgment as a matter of law
and, by implication, that it appears beyond doubt that the plaintiffs can prove no set of
facts in support of their claim that would entitle them to relief under any alternative
theory. See Ravelo, 66 Haw, at 198-99, 658 P.2d 883; Au, 63 Haw. at 214, 626 P.2d at
177; Marsland, 5 Haw.App. at 474-75, 701 P.2d 175.

We conclude that the circuit court's order runs aground on the shoals of the Hawaii
Constitution's equal protection clause and that, on the record before us, unresolved
factual questions preclude entry of judgment, as a matter of law, in favor of Lewin and
against the plaintiffs. Before we address the plaintiffs' equal protection claim, however,
it is necessary as a threshold matter to consider their allegations regarding the right to
privacy {and, derivatively, **s5 due process of law) within the context of the record in
its present embryonic form.

B. The Right to Privacy Does Not Include a Fundamental Right to Same-Sex Marriage.

21 EQ 81 It is now well established that " 'a right to personal privacy, or a
guarantee of certain areas or zones of privacy,' is implicit in the United States
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Constitution.” *551 State v. Mueller, 66 Haw. 616, 618, 671 P.2d 1351, 1353 (1983)
(quoting Roe v, Wade, 410 U.8. 113,152, 93 S.Ct. 705, 726, 35 L.Ed.2d 147 (1973)).
And article 1, section 6 of the Hawaii Constitution expressly states that "[t}he right of the
people to privacy is recognized and shall not be infringed without the showing of a
compeliing state interest.” Haw, Const. art. I, § 6 (1978). The framers of the Hawaii
Constitution declared that the "privacy concept” embodied in article I, section 6 is to be
"treated as a fundamental right{.]" State v. Kam, 69 Haw. 483, 493, 748 P.2d 372, 378
(1988) (citing Corhm.Whole Rep. No. 15, in 1 Proceedings of the Constitutional
Convention of Hawali of 1978, at 1024 (1980)).

When article I, section 6 of the Hawaii Constitution was being adopted, the 1978 Hawali
Constitutional Convention, acting as a committee of the whole, clearly articulated the
rationale for its adoption: .

By amending the Constitution to include a separate and distinct privacy right, it is the
intent of your Committee to insure that privacy is treated as a fundamental right for
purposes of constitutional analysis..., This right is similar to the privacy right discussed
in cases such as Griswold v. Connecticut, [381 U.S. 479, 85 S.Ct. 1678, 14 L .Ed.2d 510

(1965) 1, Eisenstadt v. Baird, [405 U.S. 438, 92 S.Ct, 1029, 31 L.Ed.2d 349 (1972) 1,
Roe v. Wade, etc. It is a right that, though unstated in the federal Constitution,

emanates from the penumbra of several guarantees of the Bill of Rights. Because of this,
there has been some confusion as to the source of the right and the importance of it. As
such, it is treated as a fundamental right subject to interference only when a compelling
state interest is demonstrated. By inserting clear and specific language regarding *552
this right into the Constitution, your Committee intends to alleviate any possible
confusion over the source of the right and the existence of it.

Comm.Whole Rep. No. 15, 1 Proceedings, at 1024. This court cited the same passage in
Mueller, 66 Haw. at 625-26, 671 P.2d at 1357-58, in an attempt to determine the
"intended scope of privacy protected by the Hawalii Constitution.” Id. at 626, 671 P.2d at
1358. We uitimately concluded in Mueller that the federal cases cited by the
Convention’s committee of the whole should guide our construction of the intended
scope of article I, section 6. Id.

81 Accordingly, there is no doubt that, at a minimum, article I, section 6 of the
Hawaii Constitution encompasses all of the fundamental rights expressly recognized as
being subsumed within the privacy protections of the United States Constitution. In this
connection, the United States Supreme Court has declared that "the right to marry is
part of the fundamental 'right of privacy' implicit in the Fourteenth Amendment’'s Due
Process Clause." Zablocki v. Redhail, 434 U.S. 374, 384, 98 S.Ct. 673, 680, 54 L.Ed.2d
618 {1978). The issue in the present case is, therefore, whether the "right to marry”
protected by article 1, section 6 of the Hawaii Constitution extends to same-sex couples.
Because article I, section 6 was expressly derived from the general right to privacy
under the United States Constitution and because there are no Hawaii cases that have
delineated the fundamental right to marry, this court, as we did in Muelier, looks to
federal cases for guidance.

The United States Supreme Court first characterized the right of marriage as
fundamental in Skinner v. Oklahoma ex rel. Wiiliamson, 316 U.S. 535, 62 S.Ct. 1110, 86
L.Ed. 1655 (1942). In Skinner, the right to marry *553 was inextricably linked to the
right of procreation. The dispute before the Court arose out of an Oklahoma statute that
allowed the state to sterilize "habitual criminals” without their consent. In striking down
the statute, the Skinner court **s6 indicated that it was "dealing ... with legislation
which involve[d] one of the basic civil rights of man. Marriage and procreation are
fundamental to the very existence and survival of the race.” Id. at 541, 62 S.Ct. at 1113
{emphasis added). Whether the Court viewed marriage and procreation as a single
indivisible right, the least that can be said is that it was obviously contemplating unions
between men and women when it ruled that the right to marry was fundamental. This is
hardly surprising inasmuch as none of the United States sanctioned any other marriage
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configuration at the time,

The United States Supreme Court has set forth its most detailed discussion of the
fundamental right to marry in Zablocki, supra, which involved a Wisconsin statute that
prohibited any resident of the state with minor children "not in his custody and which he
is under obligation to support" from obtaining a marriage license until the resident
demonstrated to a court that he was in compliance with his child support obligations.
434 U.S. at 376, 98 S.Ct. at 675. The Zablocki court held that the statute burdened the
fundamental right' to marry; applying the "strict scrutiny” standard to the statute, the
Court invalidated it as violative of the fourteenth amendment to the United States
Constitution. Id. at 390-91, 98 S.Ct. at 683. In so doing, the Zablocki court delineated
its view of the evolution of the federally recognized fundamental right of marriage as
follows:

Long ago, in Maynard v, Hiil. 125 U.S. 190, 8 S.Ct. 723, 31 L.Ed. 654 (1888), the Court
characterized marriage as "the most important relation *s5s4 in life," jd.,_at 205, 8 S.Ct.
at 726, and as "the foundation of the family and of society, without which there would
be neither civilization nor progress," id., at 211, 8 S.Ct., at 729. In Meyer v. Nebraska,
262 U.S. 390, 43 S.Ct. 625, 67 L.Ed. 1042 (1923), the Court recognized that the right
"to marry, establish a home and bring up children” is a central part of the liberty
protected by the Due Process Clause, id., at 399, 43 S.Ct., at 626, and in Skinner v.
Oklahoma ex rel. Williamson, supra, ... marriage was described as "fundamental to the
very existence and survival of the race," 316 U.S., at 541, 62 S.Ct., at 1113,

It is not surprising that the decision to marry has been placed on the same level of
importance as decisions relating to procreation, childbirth, child rearing, and family
relationships. As the facts of this case illustrate, it would make little sense to recognize a
right of privacy with respect to other matters of family life and not with respect to the
decision to enter the relationship that is the foundation of the family in our society. The
woman whom appellee desired to marry had a fundamental right to seek an abortion of
their expected child, see Roe v. Wade, supra, or to bring the child into life to suffer the
myriad social, if not economic, disabilities that the status of illigitimacy brings.... Surely,
a decision to marry and raise the chiid in a traditional family setting must receive
equivalent protection. And, if appellee's right to procreate means anything at all, it must
imply some right to enter the only *555 relationship in which the State of Wisconsin
allows sexual relations legally to take place.

Id. at 384-86, 98 S.Ct. at 680-81 (citations and footnote omitted). Implicit in the
Zablocki court's link between the right to marry, on the one hand, and the fundamental
rights of procreation, childbirth, abortion, and child rearing, on the other, is the
assumption that the one is simply the logical predicate of the others.

[10] = The foregoing case law demonstrates that the federal construct of the
fundamental right to marry--subsumed within the right to privacy implicitly protected by
the United States Constitution--presently contemplates unions between men and
women. (Once again, this is hardly surprising inasmuch as such unions are the only
state-sanctioned marriages currently acknowledged in this country.)

[11] Therefore, the precise question facing this court is whether we will extend the
present boundaries of the fundamental right of marriage to include same-sex couples,
**57 or, put another way, whether we will hold that same-sex couples possess a
fundamental right to marry. In effect, as the applicant couples frankly admit, we are
being asked to recognize a new fundamental right, There is no doubt that "[a]s the
ultimate judicial tribunat with final, unreviewable authority to interpret and enforce the
Hawaii Constitution, we are free to give broader privacy protection [under article I
section 6 of the Hawaii Constitution] than that given by the federal constitution.” Kam,
69 Haw. at 491, 748 P.2d at 377 (citations omitted). However, we have also held that
the privacy right found in article 1, section 6 is similar to the federal right and that no
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“purpose to lend talismanic effect” to abstract phrases such as "intimate decision” or
“personal autonomy" can "be inferred from [article I, section 6], any more than ... from
*556 the federal decisions.” Mueller, 66 Haw. at 630, 671 P.2d at 1360.

In Mueller, this court, in attempting to circumscribe the scope of article I, section 6,
found itself ultimately "led back to” the landmark United States Supreme Court cases "in
[its] search for guidance” on the issue. Id. at 626, §71 P.2d at 1358. In the case that
first recognized a fundamental right to privacy, Griswold v, Connecticut, 381 U.S. 479
85 5.Ct. 1678, 14 L.Ed.2d 510 (1965), the Court declared that it was "deal[ing] with a
right ... older than the Bill of Rights[.]" Id. at 486, 85 S.Ct. at 1682. And in a concurring
opinion, Justice Goldberg observed that judges "determining which rights are
fundamental" must look not to "personal and private notions,” but

to the "traditions and [collective] conscience of our peopie” to determine whether a
principle is "so rooted [there] ... as to be ranked as fundamental." ... The inquiry is
whether a right involved "is of such a character that it cannot be denied without
violating those 'fundamental principles of liberty and justice which lie at the base of ali
our civil and political institutions' ...."

Id. at 493, 85 S.Ct. at 1686-87 {Goldberg, 1., concurring) (citations omitted). [FN16]

FN16. In Mueller, this court cited Palko v. Connecticut, 302 U.S. 319, 58 S.Ct. 149, 82
L.Ed. 288 (1937}, for the proposition that only rights that are implicit in the concept of
ordered liberty can be deemed fundamental. Pursuant to that standard, this court held
that a prostitute

did not have a fundamental right under article I, section 6 of the Hawaii Constitution to
conduct business in her own home. 66 Haw. at 628, 630, 671 P.2d at 1359-60.

[12] Applying the foregoing standards to the present case, we do not believe that a
right to same-sex marriage is so rooted in the traditions and collective conscience of our
*557 people that failure to recognize it would violate the fundamental principles of liberty
and justice that lie at the base of all our civil and political institutions. Neither do we
believe that a right to same-sex marriage is implicit in the concept of ordered liberty,
such that neither liberty nor justice would exist if it were sacrificed. Accordingly, we hold
that the applicant couples do not have a fundamental constitutional right to same-sex
marriage arising out of the right to privacy or otherwise.

Our holding, however, does not leave the applicant couples without a potential remedy
in this case. As we will discuss below, the applicant couples are free to press their equal
protection claim. If they are successful, the State of Hawali will no longer be permitted
to refuse marriage licenses to couples merely on the basis that they are of the same
sex. But there is no fundamental right to marriage for same-sex couples under article I,
section 6 of the Hawaii Constitution.

C. Inasmuch as the Applicant Couples Claim That the Express Terms of HRS § 572-1,
which Discriminates against Same-Sex Marriages, Violate Their Rights under the Equal
Protection Clause of the Hawaii Constitution, the Applicant Couples Are Entitied to an
Evidentiary Hearing to Determine Whether Lewin Can Demponstrate that HRS § 572-1
Furthers Compelling State Interests and Is Narrowly Drawn to Avoid Unnecessary
Abridgments of Constitutional Rights.

In addition to the alleged violation of their constitutional rights to privacy and **s8 due
process of law, the applicant couples contend that they have been denied the equal
protection of the laws as guaranteed by *558 article 1, section 5 of the Hawaii
Constitution. On appeal, the plaintiffs urge and, on the state of the bare record before
us, we agree that the circuit court erred when it concluded, as a matter of law, that: (1)
homosexuals do not constitute a "suspect class” for purposes of equal protection
analysis under article 1, section 5 of the Hawaii Constitution; [EN17] (2) the
classification created by HRS § 572-1 is not subject to "strict scrutiny,” but must satisfy
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only the “rational relationship” test; and (3) HRS § 572-1 satisfies the rational
relationship test because the legisiature "obviously designed [it] to promote the general
welfare interests of the community by sanctioning traditional man-woman family units
and procreation.”

EN17, For the reasons stated /nfra in this opinion, it is

irrelevant, for purposes of the constitutional analysis germane to this case, whether
homosexuals constitute a "suspect class” because it is immaterial whether the plaintiffs,
or any of them, are homosexuals. See supra note 14,

1. Marriage is a state-conferred legal partnership status, the existence
of which gives rise to a muitiplicity of rights and benefits reserved

exclusively to that particular relation.
[13] Eg {141 @ The power to regulate marriage is a sovereign function reserved
exclusively to the respective states. Salisbury v. List, 501 F.Supp. 105, 107
(D.Nev.1980); see O'Neill v. Dent, 364 F.Supp. 565 (E.D.N.Y.1973). By its very nature,
the power to regulate the marriage relation includes the power to determine the
requisites of a valid marriage contract and to control the qualifications of the contracting
parties, the forms and procedures necessary to solemnize the marriage, the duties and

obligations it creates, its effect upon property and other rights, and the *s59 grounds for
marital dissolution. Id.; see also Maynard v. Hill, supra.

{15 ¥ 16 In other words, marriage is a state-conferred legal status, the
existence of which gives rise to rights and benefits reserved exclusively to that particular
relationship. This court construes marriage as " 'a partnership to which both partners
bring their financial resources as well as their individual energies and efforts.' ” Gussin v.
Gussin, 73 Haw, 470, 483, 836 P.2d 484, 491 (1992) (citation omitted); Myers v. Myers.
70 Haw, 143, 154, 764 P.2d 1237, 1244, reconsideration denied, 70 Haw. 661, 796 P.2d
1004 (1988); Cassiday v. Cassiday, 68 Haw. 383, 387, 716 P.2d 1133, 1136 (1986). So
zealously has this court guarded the state's role as the exclusive progenitor of the
marital partnership that it declared, over seventy years ago, that "common iaw"
marriages--i.e., "marital” unions existing in the absence of a state-issued license and
not performed by a person or society possessing governmental authority to solemnize
marriages--would no longer be recognized in the Territory of Hawaii. Parke v. Parke, 25
Haw. 397, 404-05 (1920). [FN18]

FN18. In Parke, a "common law" petitioner sought unsuccessfully to derive the benefits
of inheritance rights unique to a married spouse, apparently having affirmatively chosen
not to seek the state-conferred status of a lawful marriage "partner." Id. at 398, 405, A
"same sex spouse” suffered the identical fate in De Santo v. Barnsley, 328 Pa.Super.
181, 476 A.2d 952 (1984) (two persons of same sex cannot contract common law
marriage, notwithstanding state’s recognition of common law marriage between persons
of different sex), a decision on which Lewin

relies in his answering brief, It is ironic that, in arguing before the circuit court that
Hawaii's marriage laws do not "burden, penalize, infringe, or interfere in any way with
the [plaintiffs'] private relationships" and in urging before this court that their
"relationships are not disturbed in any manner by" HRS § 572-1, Lewin implicitly
suggests that the applicant couples should be content with a de facto status that the
state declines to acknowledge de jure and that lacks the statutory rights and benefits of
marriage. See infra, at 58-59,

*560 Indeed, the state's monopoly on the business of marriage creation has been



146

codified by statute for more than a century. HRS § 572-1(7), descended from an 1872
statute of the Hawalian Kingdom, conditions a valid marriage contract on "[t}he
marriage ceremony beling] performed in the State by a person or society with a valid
license to solemnize marriages[.]" **s9 HRS § 572- 11 (1985) accords the DOH sole
authority to grant licenses to solemnize marriages, and HRS § 572-12 (1985) restricts
the issuance of such licenses to clergy, representatives of religious societies (such as the
Society of Friends) not having clergy but providing solemnization by custom, and judicial
officers. Finally, HRS §§ 572-5 and 572-6 vest the DOH with exclusive authority to issue
licenses to marriage applicants and to ensure that the general requisites and procedures
prescribed by HRS chapter 572 are satisfied.
The applicant couples correctly contend that the DOH's refusal to allow them to marry
on the basis that they are members of the same sex deprives them of access to a
muitiplicity of rights and benefits that are contingent upon that status. Although it is
unnecessary in this opinion to engage in an encyclopedic recitation of all of them, a
number of the most salient marital rights and benefits are worthy of note. They include:
(1) a variety of state income tax advantages, including deductions, credits, rates,
exemptions, and estimates, under HRS chapter 235 (1985 and Supp.1992); (2) pubiic
assistance from and exemptions relating to the Department of Human Services under
HRS chapter 346 (1985 and Supp.1992); (3) control, division, acquisition, and
disposition of community *s61 property under HRS chapter 510 (1985); (4) rights
relating to dower, curtesy, and inheritance under HRS chapter 533 (1985 and
Supp.1992); (5) rights to notice, protection, benefits, and inheritance under the Uniform
Probate Code, HRS chapter 560 (1985 and Supp.1992); (6) award of child custody and
support payments in divorce proceedings under HRS chapter 571 (1985 and
Supp.1992); (7) the right to spousal support pursuant to HRS § 572-24 (1985); (8) the
right to enter into premarital agreements under HRS chapter 572D (Supp.1992); (9) the
right to change of name pursuant to HRS § 574-5(a)(3) (Supp.1992); (10) the right to
file a nonsupport action under HRS chapter 575 (1985 and Supp.1992); (11) post-
divorce rights relating to support and property division under HRS chapter 580 (1985
and Supp.1992); (12) the benefit of the spousal privilege and confidential marital
communications pursuant to Rule 505 of the Hawaii Rules of Evidence {1985); (13) the
benefit of the exemption of real property from attachment or execution under HRS
chapter 651 (1985); and {14) the right to bring a wrongful death action under HRS
chapter 663 (1985 and Supp.1992). For present purposes, it is not disputed that the
applicant couples would be entitled to all of these marital rights and benefits, but for the
fact that they are denied access to the state-conferred legal status of marriage.
2. HRS § 572-1, on its face, discriminates based on sex against the
applicant couples in the exercise of the civil right of marriage, thereby
implicating the equal protection clause of article I, section 5 of the
Hawaii Constitution.

{171 Notwithstanding the state's acknowledged stewardship over the institution of
marriage, the extent of permissible *562 state regulation of the right of access to the
marital relationship is subject to constitutional limitations or constraints. See, e.g.,
Zablocki, 434 U.S. at 388-91, 98 S.Ct, at 682-83; Loving v. Virginia, 388 U.5. 1, 7-12,
87 S.Ct. 1817, 1821- 24, 18 L.Ed.2d 1010 (1967); Salisbury, 501 F.Supp. at 107 (citing
Johnson v. Rockefeller, 58 F.R.D. 42 (S.D.N.Y.1972)). It has been held that a state may
deny the right to marry only for compelling reasons. Salisbury, 501 F.Supp. at 107;
Johnson, supra._[FN19

FN19. For example, states, including Hawaii, may and do prohibit marriage for such
"compelling" reasons as consanguinity (to prevent incest), see, e.g., HRS & 572-1(1),
immature age (to protect the welfare of children), see, e.g., HRS 8§ 572-1(2) and 572-2
{1985), presence of venereal disease (to foster public health), see, e.g., HRS § 572~
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1(8), and to prevent bigamy, see, e.g., HRS § 572-1(3). See also Zablocki, 434 U.S. at
392, 98 S.Ct. at 684 (concurring opinion of Stewart, 1.); Salisbury, 501 F.Supp. at 107.

[18] The equal protection clauses of the United States and Hawaii Constitutions are
not mirror images of one another. The fourteenth amendment to the United States
Constitution somewhat concisely provides, in relevant part, that a state may not "deny
to any person within its jurisdiction the **60 equal protection of the laws." Hawaii's
counterpart is more elaborate. Article I, section 5 of the Hawaii Constitution provides in
relevant part that "[nlo person shall ... be denied the equal protection of the laws, nor
be denied the enjoyment of the person’s civil rights or be discriminated against in the
exercise thereof because of race, religion, sex, or ancestry.” (Emphasis added.) Thus, by
its plain language, the Hawaii Constitution prohibits state-sanctioned discrimination
against any person in the exercise of his or her civil rights on the basis of sex.

"The freedom to marry has long been recognized as one of the vital personal rights
essentiai to the orderly *563 pursuit of happiness by free [people]." Loving, 388 U.S. at
12, 87 S.Ct. at 1824. So "fundamental” does the United States Supreme Court consider
the institution of marriage that it has deemed marriage to be "one of the 'basic civil
rights of [men and women.]' " Id. (quoting Skinner, 316 U.S. at 541. 62 S.Ct. at 1113).
Black's Law Dictionary (6th ed. 1990) defines "civil rights" as synonymous with “civil
liberties.” Id. at 246, "Civil liberties" are defined, inter alia, as "[pJersonali, natural rights
guaranteed and protected by Constitution; e.g., ... freedom from discrimination.... Body
of law dealing with natural liberties ... which invade equal rights of others.
Constitutionaily, they are restraints on government.” Id. This court has held, in another
context, that such "privilege[s] of citizenship ... cannot be taken away [on] any of the
prohibited bases of race, religion, sex or ancestry" enumerated in article I, section 5 of
the Hawaii Constitution and that to do so violates the right to equal protection of the
laws as guaranteed by that constitutional provision. State v. Levinson, 71 Haw, 492
499, 795 P.2d 845, 849-50 (1990) (exclusion of female jurors solely because of their
sex denies them equal protection under Hawaii Constitution) (emphasis added).

i

[191 20] Rudimentary principles of statutory construction render manifest the
fact that, by its plain language, HRS § 572-1 restricts the marital relation to a male and
a female. " '[TIhe fundamental starting point for statutory interpretation is the language
of the statute itself.... [W]here the statutory language is plain and unambiguous,' " we
construe it according " 'to its plain and obvious meaning.' " Schmidt v, Board. of
Directors of Ass'n of Apartment Owners of The Marco Polo Apartments, 73 Haw. 526
531-32, 836 P.2d 479, 482 (1992); *564 [n re Tax Appeal of Lower Mapunapuna
Tepants Ass’n, 73 Haw. 63, 68, 828 P.2d 263, 266 (1992). The non-consanguinity
requisite contained in HRS § 572-1(1) precludes marriages, inter alia, between "brother
and sister,” "uncle and niece,” and "aunt and nephew{.]" The anti-bigamy requisite
contained in HRS § 572-1(3) forbids a marriage between a "man" or a "woman" as the
case may be, who, at the time, has a living and "lawful wife ... [or] husband{.}" And the
requisite, set forth in HRS § 572-1(7), requiring marriage ceremonies to be performed
by state-licensed persons or entities expressly speaks in terms of "the man and woman
to be married[.]” [EN20] Accordingly, on its face and (as Lewin admits) as applied, HRS
§ 572-1 denies same-sex couples access to the marital status and its concomitant rights
and benefits. It is the state's regulation of access to the status of married persons, on
the basis of the applicants' sex, that gives rise to the question whether the applicant
couples have been denied the equal protection of the laws in violation of article I
section 5 of the Hawaii Constitution.

FN20. That the legislature, in enacting HRS ch. 572, obviously contemplated marriages
between persons of the opposite sex is not, however, outcome dispositive of the
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plaintiffs’ claim. Legislative action, whatever its motivation, cannot sanitize constitutional

viclations. Cf. City of Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432, 448, 105
S.Ct. 3249, 3259, 87 L.Ed.2d 313 (1985) ("It is plain that the electorate as a whole,

whether by referendum or otherwise, could not order ... action violative of the Equal
Protection Clause.")

Relying primarily on four decisions construing the law of other jurisdictions, [EN21] **61
Lewin contends that "the fact that *565 homosexual [sic--actually, same-sex] [FN22]
partners cannot form a state-licensed marriage is not the product of impermissible
discrimination” implicating equal protection considerations, but rather "a function of their
biologic inability as a couple to satisfy the definition of the status to which they aspire.”
Lewin's answering brief at 21. Put differently, Lewin proposes that "the right of persons
of the same sex to marry one another does not exist because marriage, by definition
and usage, means a special relationship between a man and a woman." Id. at 7. We
believe Lewin's argument to be circular and unpersuasive.

ENZ21. The four decisions are Jones v. Hallahan, 501 S.W.2d 588 (Ky.Ct.App.1973);
Baker v. Nelson, 291 Minn. 310, 191 N.W.2d 185 (1971}, appeal dismissed, 409 U.5.
810, 93 S.Ct. 37, 34 1..Ed.2d 65 (1972); De Santo v. Barnsley, supra; and Singer v.
Hara, 11 Wash.App. 247, 522 P.2d 1187, review denied, 84 Wash.2d 1008 (1974).

FN22. See supra note 11.

Two of the decisions upon which Lewin relies are demonstrably inapposite to the
appellant couples' claim. In Baker v. Nelson, 291 Minn. 310, 191 N.W.2d 185 {(1971),
appeal dismissed, 409 U.S. 810, 93 $.Ct. 37, 34 L.Ed.2d 65 (1972), the questions for
decision were whether a marriage of two persons of the same sex was authorized by
state statutes and, if not, whether state authorization was compelied by various
provisions of the United States Constitution, including the fourteenth amendment.
Regarding the first question, the Baker court arrived at the same conclusion as have we
with respect to HRS § 572-1: by their plain language, the Minnesota marriage statutes
precluded same-sex marriages. Regarding the second question, however, the court
merely held that the United States Constitution was not offended; apparently, no state
constitutional questions were raised and none were addressed.

De Santo v. Barnsley, 328 Pa.Super. 181, 476 A.2d 952 (1984), is also distinguishable.
In De Santo, the court *566 held only that common law same-sex marriage did not exist
in Pennsylvania, a result irrelevant to the present case. The appellants sought to assert
that denial of same-sex common law marriages violated the state’s equal rights
amendment, but the appellate court expressly declined to reach the issue because it had
not been raised in the trial court.

Jones vy, Hallahan, 501 S.W.2d 588 (Kv.Ct.App.1973), and Singer v, Hara, 11 Wash.App.
247, 522 P.2d 1187, review denied, 84 Wash.2d 1008 (1974), warrant more in-depth
analysis. In Jones, the appellants, both females, sought review of a judgment that heid
that they were not entitled to have a marriage license issued to them, contending that
refusal to issue the license deprived them of the basic constitutional rights to marry,
associate, and exercise religion freely. In an opinion acknowledged to be "a case of first
impression in Kentucky," the Court of Appeals summarily affirmed, ruling as follows:
Marriage was a custom long before the state commenced to issue licenses for that
purpose.... [M]arriage has always been considered as a union of a man and a woman....
It appears to us that appellants are prevented from marrying, not by the statutes of
Kentucky or the refusal of the County Clerk ... to issue them a license, but rather by
their own incapability of entering into a marriage as that term is defined.
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In substance, the relationship proposed by the appellants does not authorize the
issuance of a marriage license because what they propose is not a marriage.

501 $.W.2d at 589-90.

*567 Significantly, the appellants' equal protection rights--federal or state--were not
asserted in Jones, and, accordingly, the appeals court was relieved of the necessity of
addressing and attempting to distinguish the decision of the United States Supreme
Court in Loving. Loving involved the appeal of a black woman and a caucasian man (the
Lovings) who were married in the District of Columbia and thereafter returned to their
home state of Virginia to establish their marital abode. 388 U.S. at 2, 87 S.Ct. at 1819,
The Lovings were duly indicted **62 for and convicted of violating Virginia's
miscegenation laws, [FN23] which banned interracial marriages. Id. [EN24] In his
sentencing decision, the trial judge stated, in substance, that Divine Providence had not
intended that the marriage state extend to interracial unions:

EN23. Virginia's miscegenation laws "arose as an incident to slavery and [were] common
... since the colonial period.” 388 .S. at 6, 87 S.Ct, at 1820-21. It is noteworthy that
one of the "central provisions" of the statutory miscegenation scheme automatically
voided all marriages between "a white person and a colored person” without the need
for any judicial proceeding. Id. at 4, 87 S.Ct. at 1820.

EN24. As of 1949, the following thirty of the forty-eight states banned interracial
marriages by statute: Alabama; Arizona; Arkansas; California; Colorado; Delaware;
Florida; Georgia; Idaho; Indiana; Kentucky; Louisiana; Maryland; Mississippi; Missouri;
Montana; Nebraska; Nevada; North Carolina; North Dakota; Oklahoma; Oregon; South
Carolina; South Dakota; Tennessee; Texas; Utah; Virginia; West Yirginia: and Wyoming.
388 U.S. at6n. 5, 87 S.Ct. at 1820 n. 5. When the Lovings commenced their lawsuit on
October 28, 1964, sixteen states still had miscegenation laws on the books. Id._at 3, 6
p.5, 87 S.Ct, at 1819, 1820 n. 5. The first state court to recognize that miscegenation
statutes violated the right to the equal protection of the laws was the Supreme Court of
California in Perez v. Sharp, 32 Cal.2d

711, 198 P.2d 17 (1948). 388 U.S. at 6 n. 5, 87 S.Ct. at 1820-21 n. 5.

"Almighty God created the races white, black, yellow, malay and red, and he placed
them on separate continents. And but for the interference with his arrangement there
would be no cause for such marriages. The fact that he separated the races shows that
he did not intend for the races to mix."

Id. at 3, 87 $.Ct. at 1819 (quoting the trial judge) (emphasis added).

*568 The Lovings appealed the constitutionality of the state's miscegenation laws to the
Virginia Supreme Court of Appeals, which, inter alia, upheld their constitutionality and
affirmed the Lovings' convictions. Id. at 3-4, 87 S.Ct. at 1819. [FN25] The Lovings then
pressed their appeal to the United States Supreme Court. Id.

EN25. See Loving v. Commonwealth, 206 Va, 924, 147 S.E.2d 78 {1966). The Virginia
Supreme Court of Appeals, however, modified as "so unreasonable as to render the
sentences void" the trial court's twenty-five year suspension of the Lovings' jail
sentences "upon the condition that they leave the ... state ‘at once and ... not return
together or at the same time to [the] ... state for a period of twenty-five years.' " Id. at
930, 147 S.E.2d at 82-83. The Virginia high court deemed it sufficient that the Lovings
be prohibited from "again cohabitfing] as man and wife in

[the] state" in order to achieve the objectives of "securing the rehabilitation of the
offender[s and] enabling [them] to repent and reform so that [they] may be restored to
a useful place in society.” Id. at 930, 147 S.E.2d at 83.
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In a landmark decision, the United States Supreme Court, through Chief Justice Warren,
struck down the Virginia miscegenation laws on both equal protection and due process
grounds. The Court's holding as to the former is pertinent for present purposes:

[Tlhe Equal Protection Clause requires the consideration of whether the classifications
drawn by any statute constitute an arbitrary and invidious discrimination....

*569 There can be no question but that Virginia's miscegenation statutes rest solely
upon distinctions drawn according to race, The statutes proscribe generaily accepted
conduct if engaged in by members of different races.... At the very least, the Equal
Protection Clause demands that racial classifications ... be subjected to the "most rigid
scrutiny,” ... and, if they are ever to be upheld, they must be shown to be necessary to
the accomplishment of some permissible state objective, independent of the racial
discrimination which it was the object of the Fourteenth Amendment to eliminate....
There is patently no legitimate overriding purpose independent of invidious
discrimination which justifies this classification.... We have consistently denied the
constitutionality of measures which restrict the rights of citizens on account of race.
There can be no doubt that restricting the freedom to marry solely because of raciai
classifications violates the central meaning of the Equal Protection Clause.

**x63 Id, at 10-12, 87 S.Ct._at 1823 {emphasis added and citation omitted)._{FN26]

EN26. As we have noted in this opinion, unlike the equal protection clause of the
fourteenth amendment to the United States Constitution, article I, section 5 of the
Hawaii Constitution, inter alia, expressly prohibits discrimination against persons in the
exercise of their civil rights on the basis of sex,

The facts in Loving and the respective reasoning of the Virginia courts, on the one hand,
and the United States Supreme Court, on the other, both discredit the reasoning of
Jones and unmask the tautological and =570 circular nature of Lewin's argument that
HRS § 572-1 does not implicate article I, section 5 of the Hawaii Constitution because
same sex marriage is an innate impossibility. Analogously to Lewin's argument and the
rationale of the Jones court, the Virginia courts declared that interracial marriage simply
could not exist because the Deity had deemed such a union intrinsically unnatural, 388
U.S. at 3, 87 S.Ct. at 1819, and, in effect, because it had theretofore never been the
"custom” of the state to recognize mixed marriages, marriage "always" having been
construed to presuppose a different configuration. With all due respect to the Virginia
courts of a bygone era, we do not believe that trial judges are the ultimate authorities
on the subject of Divine Will, and, as Loving amply demonstrates, constitutional law may
mandate, like it or not, that customs change with an evolving social order.

Singer v. Hara, 11 Wash.App. 247, 522 P.2d 1187, review denied, 84 Wash.2d 1008
{1974), suffers the same fate as does Jones. In Singer, two males appealed from a trial
court's order denying their motion to show cause by which they sought to compel the
county auditor to issue them a marriage license. On appeal, the unsuccessful applicants
argued that: (1) the trial court erred in concluding that the Washington state marriage
laws prohibited same-sex marriages; (2) the trial court's order violated the equal rights
amendment to the state constitution; and (3) the trial court's order violated various
provisions of the United States Constitution, including the fourteenth amendment.

The Washington Court of Appeals affirmed the trial court's order, rejecting all three of
the appellants’ contentions. Predictably, and for the same reasons that we have reached
the identical conclusion regarding HRS § 572-1, the Singer court determined that it was
"apparent from a *571 plain reading of our marriage statutes that the legislature has not
authorized same-sex marriages.” Id. at 249, 522 P.2d at 1189. Regarding the
appeliants’ federal and state claims, the court specifically "[did] not take exception to
the proposition that the Equal Protection Clause of the Fourteenth Amendment requires
strict judicial scrutiny of legisiative attempts at sexual discrimination.” ]d. at 261, 522
P.2d at 1196 (emphasis added). [FN27] Nevertheless, the Singer court found no defect
in the state's marriage laws, under either the United States Constitution or the state
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constitution’s equal rights amendment, based upon the rationale of Jones: "[alppellants
were not denied a marriage license because of their sex; rather, they were denied a
marriage license because of the nature of marriage itseif." Id. As in Jones, we reject this
exercise in tortured and conclusory sophistry,

EN27. Accordingly, but for the fact that the Singer court was unable to discern sexual
discrimination in the state’s marriage laws, it would have engaged in a "strict scrutiny”
analysis. See infra at 63~ 64.

3. Equal Protection Analysis under Article 1, Section 5 of the Hawail

Constitution

&

21 "Whenever a denial of equal protection of the laws is alleged, as a rule our
initial inquiry has been whether the legislation in question should be subjected to 'strict
scrutiny' or to a 'rational basis' test.” Nakano v. Matayoshi, 68 Haw. 140, 151, 706 P.2d
814, 821 {1985) (citing Nagfe v. Board of Educ., 63 Haw. 389, 392, 629 P.2d 109, 111
(1981)). This court has applied "strict scrutiny” analysis to " 'laws classifying on the
basis of suspect categories or impinging upon fundamental rights expressly or impliedly
granted by the [clonstitution,” " **64 in which case *572 the laws are " 'presumed to be
unconstitutional [EN28] unless the state shows compelliing state interests which justify
such classifications,' " Holdman v. Olim, 59 Haw. 346, 349, 581 P.2d 1164, 1167 (1978)
(citing Nelson v, Miwa, 56 Haw. 601, 605 n. 4, 546 P.2d 1005, 1008 n. 4 (1976)}), and
that the laws are “narrowly drawn to avoid unnecessary abridgments of constitutional

rights.” Nagle, 63 Haw, at 392, 629 P.2d at 111 (citations omitted).

FN28. The presumption of statutory constitutionality, to which Judge Heen refers at 8 of
his dissenting opinion, does not apply to laws, which, on their face, classify on the basis
of suspect categories. Washington v. Fireman's Fund Ins. Cos,, 68 Haw. 192, 199, 708
P.2d 129, 134 (1985), cert. denied, 476 U.S. 1169, 106 S.Ct. 2890, 90 L.Ed.2d 977
{1986) on

which the dissent relies, is not authority to the contrary inasmuch as the statute in
question did not involve any suspect categories and was reviewed under the "rational
basis” standard.

[22] By contrast, "[w]here 'suspect' classifications or fundamental rights are not at
issue, this court has traditionally employed the rationai basis test." Id. at 393, 629 P.2d
at 112, "Under the rational basis test, we inquire as to whether a statute rationally
furthers a legitimate state interest.” £state of Coates v, Pacific Engineering, 71 Haw,

358, 364, 791 P.2d 1257, 1260 (1990). "Our inquiry seeks only to determine whether
any reasonable justification can be found for the legislative enactment.” Id.

As we have indicated, HRS § 572-1, on its face and as applied, regulates access to the
marital status and its concomitant rights and benefits on the basis of the applicants' sex.
See infra at 60-61. As such, HRS § 572- 1 establishes a sex-based classification.

HRS § 572-1 is not the first sex-based classification with which this court has been
confronted. In Holdman v. Olim, supra, a woman prison visitor (Holdman) brought an
action against prison officials seeking injunctive, *573 monetary, and declaratory relief
arising from a prison matron’'s refusal to admit Holdman entry when she was not
wearing a brassiere. The matron's refusal derived from a directive, promulgated by the
Acting Prison Administrator, that "visitors will be properly dressed. Women visitors are
asked to be fully clothed, inciuding undergarments. Provocative attire is discouraged.”
59 Haw. at 347-48, 581 P.2d at 1166 (emphasis added). Holdman proceeded to trial,
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and the circuit court dismissed her action at the close of her case in chief. Id. at 347,
581 P.2d at 1165-66.

On appeal, this court affirmed the dismissal of Holdman's complaint. The significance of
Holdman for present purposes, however, is the rationale by which this court reached its
result:

This court has not [heretofore] dealt with a sex-based classification. In Frontiero v.
Richardson, 411 U.S. 677, 93 S.Ct. 1764, 36 L.Ed.2d 583 (1973), a plurality of the
United States Supreme Court favored the inclusion of classifications based upon sex
among those considered to be suspect for the purposes of the compeiling state interest
test. However, subsequent cases have made it clear that the current governing test
under the Fourteenth Amendment [to the United States Constitution] is a standard
intermediate between rational basis and strict scrutiny. "[CHassifications by gender must
serve important governmental objectives and must be substantiaily related to
achievement of those objectives.” Craig v. Boren, 429 U.§. 190, 197[, 97 S5.Ct. 451,
457, 50 L.BEd.2d 397] (1976). Also see Califano v. Goldfarb, 430.U.5. 199, 2[10n. 8, 97
S.Ct. 1021,1028,. n. 8, 51 L.Ed.2d 2701 {1977) and *574 Califano v. Webster, 430 U.S.
313, 316-17{, 97 8.Ct. 1192, 1194, 51 L.Ed.2d 3601 (1977).

Dress standards are intimately related to sexual attitudes.... The dress restrictions
imposed upon women visitors by the directive derived their relation to prison security
out of the assumption that these attitudes were present among the residents. Whether
or not this assumption was correct, it is manifest that the directive was substantially
related to the achievement of the important governmental objective of prison security
and **65 met the test under the Fourteenth Amendment.

[Holdman's] challenge to the directive under the state constitution requires separate
consideration. Article 1, Section 4 [FN29] of the Hawaii Constitution declares that no
person shall be "denied the equal protection of the laws, nor be denied the enjoyment of
[the person's] civil rights or be discriminated against in the exercise thereof because of
race, religion, sex or ancestry.” Article I, Section 21 [FN30] provides: "Equality of rights
under the law shall not be denied or abridged by the State on account of sex." We are
presented with two questions, either of which might be dispositive of the present case.
We must first inquire whether the treatment [Holdman] received denied to her the equal
protection of the laws *575 guaranteed by the Hawaii Constitution under a more
stringent test than that applicable under the Fourteenth Amendment. If the more
general guarantee of equal protection does not sustain [Holdman's] claims, we must
then inquire whether the specific guarantee of equality of rights under the law contained
in Article I, Section 21, has been infringed.

FN29. In 1978, article I, section 4 was renumbered article I, section 5.

FN30. In 1978, article 1, section 21 was renumbered article [, section 3.

It is open to this court, of course, to apply the more stringent test of compelling state
interest to sex-based classifications in assessing their validity under the equal protection
clause of the state constitution. State v, Kalyna, 55 Haw. 361, 520 P.2d 51 (1974},
{Holdman] urges that we do so, arguing both from Frontiero v. Richardson, supra, and
from the presence of sex with race, religion and ancestry as a category specifically
named in Article 1, Section 4.

We need not deal finally with that issue, and reserve it for future consideration, since we
conclude that the compelling state interest test would be satisfied in this case if it were
to be held applicable....

Survival under the strict scrutiny test places the directive beyond [Holdman's] challenge
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under her asserted ... right to equai protection.... It does not necessarily place the
directive beyond challenge under the equal rights provision of Article I, Section 21.
Article [, Section 21, is substantially identical with the proposed Equal Rights
Amendment of the United States Constitution.... The standard *576 of review to be
applied under an ERA has not been clearly formulated by judicial decision....

... Unless we are to attempt in this case to define the standard of review required under
Hawaii's ERA, no purpose will be served by analysis of the considerable body of decisions
which fall short of dealing with that question.... We have concluded that the treatment of
which [Holdman] complains withstands the test of strict scrutiny by reason of a
compelling State interest. We are not prepared to hold in this case that.... a more
stringent test should be applied under Article I, Section 21....

Id. at 349-54, 581 P.2d at 1167-69 (emphasis added and citations and footnote
omitted).

Our decision in Holdman is key to the present case in several respects. First, we clearly
and unequivocalily established, for purposes of equal protection analysis under the
Hawaii Constitution, that sex-based classifications are subject, as a per se matter, to
some form of "heightened" scrutiny, be it "strict" or "intermediate,” rather than mere
"rational basis" analysis. [FN31] Second, we assumed, arguendo, that such sex-based
classifications were subject to "strict scrutiny.” Third, we reaffirmed the longstanding
principle that this court is free to accord greater protections to Hawaii's citizens **66
under the state constitution than are recognized under the United States *s77
Constitution._ [FN32] And fourth, we looked to the then current case law of the United
States Supreme Court for guidance.

EN31. In subsequent decisions, we have reaffirmed that sex-based classifications are
subject, at the very least, to "intermediate scrutiny” under the equal protection clause of
the Hawaii Constitution. State v. Tookes, 67 Haw, 608, 614, 699 P.2d 983, 988 (1985);
State v. Rivera, 62 Haw, 120, 123, 612 P.2d 526, 529 (1980).

FN32. See, e.g., State v. Texeira, 50 Haw, 138, 142 n. 2, 433 P.2d 593, 597 n. 2
(1967); State v, Grahovac, 52 Haw. 527, 531, 533, 480 P.2d 148, 151-52 {1971); State
v._Santiago, 53 Haw. 254, 265-66, 492 P.2d 657, 664 (1971); State v. Kaluna, 55 Haw.
361, 367-69, 372-75, 520 P.2d 51, 57-58, 60-62 {1974); State v. Manzo, 58 Haw, 440
452, 573 P.2d 945, 953 {1977); State v. Miyasaki, 62 Haw. 269, 280-82, 614 P.2d

915, 921-23 (1980); Huihui v. Shimoda, 64 Haw. 527, 531, 644 P.2d 968, 971 (1982);
State v. Fields, 67 Haw. 268, 282, 686 P.2d 1379, 1390 (1984); State v. Wyatt, 67
Haw. 293, 304 n. 9, 687 P.2d 544, 552 n. 9 (1984); State v. Tanaka, 67 Haw, 658, 661-
62, 701 P.2d 1274, 1276 (1985); State v, Kim, 68 Haw. 286, 289-90, 711 P.2d 1291,
1293-94 (1985); State v. Kam, 69 Haw. 483, 491, 748 P.2d 372, 377 (1988); State v.
Quino, 74 Haw. 161, --- n. 2, 840 P.2d 358, 364 n. 2 (1992) (Levinson, 1., concurring).

Of the decisions of the United States Supreme Court cited in Holdman, Frontiero v.
Richardson, supra, was by far the most significant. In Frontiero, a married woman air
force officer and her husband (the Frontieros) filed suit against the Secretary of Defense
seeking declaratory and injunctive relief against enforcement of federal statutes
governing quarters allowances and medical benefits for members of the uniformed
services. The statutes provided, solely for administrative convenience, that spouses of
male members were unconditionaily considered dependents for purposes of obtaining
such allowances and benefits, but that spouses of fernale members were not considered
dependents unless they were in fact dependent for more than one-half of their support.
The Frontieros' lawsuit was precipitated by the husband's inability to satisfy the
statutory dependency standard. A three-judge district court panel denied the Frontieros'
claim for relief, and they appealed.

»578 Noting that "[ulnder these statutes, a serviceman may claim his wife as a
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‘dependent’ without regard to whether she is in fact dependent upon him for any part of
her support,” but that "[a] servicewoman ... may not claim her husband as a
‘dependent’ ... unless he is in fact dependent upon her for over one-half of his support,”
a plurality of four, through Justice Brennan (the Brennan plurality), framed the issue on
appea! as "whether this difference in treatment constitutes an unconstitutional
discrimination against servicewomen...." 411 U.S. at 679-80, 93 S.Ct. at 1766. By an
eight-to-one majority, the Court conciuded that the statutes established impermissibly
differential treatment between men and women and, accordingly, reversed the judgment
of the district court.

The disagreement among the eight-justice majority lay in the level of judicial scrutiny
applicable to instances of statutory sex-based discrimination. The Brennan piurality
agreed with the Frontieros' contention that "classifications based upon sex, like
classifications based upon race, alienage, and national origin, are inherently suspect and
must therefore be subjected to close judicial scrutiny.” Id. at 683, 93 S.Ct. at 1768
(footnotes omitted). Thus, the Brennan plurality applied the “strict scrutiny" standard to
its review of the illegal statutes. Justice Stewart concurred in the judgment, "agreeing
that the statutes ... work[ed] an invidious discrimination in violation of the Constitution.”
Id. at 692, 93 S.Ct. at 1772-73.

Particularly noteworthy in Frontiero, however, was the concurring opinion of Justice
Powell, joined by the Chief Justice and Justice Blackmun (the Powell group). The Powell
group agreed that "the challenged statutes constitute{d] an unconstitutional
discrimination against servicewomen,” but deemed it "unnecessary for the Court *579 in
this case to characterize sex as a suspect classification, with all of the far-reaching
implications of such a holding.” Id. at 691-92, 93 S.Ct. at 1773 (emphasis added and
citation omitted). Central to the Powell group's thinking was the following explanation:
There is another ... reason for deferring a general categorizing of sex classifications as
invoking the strictest test of judicial scrutiny. The Equal Rights Amendment, which if
adopted will resolve the substance of this precise question, has been approved by
Congress and **67 submitted for ratification by the States. If this Amendment is duly
adopted, it will represent the will of the peopie accomplished in the manner prescribed
by the Constitution. By acting prematurely and unnecessarily, ... the Court has assumed
a decisional responsibility at the very time when state legislatures, functioning within the
traditional democratic process, are debating the proposed Amendment. It seems ... that
this reaching out to pre-empt by judicial action a major political decision which is
currently in process of resolution does not reflect appropriate respect for duly prescribed
legislative processes.

Id. at 727, 93 S.Ct. at 1773 (emphasis added).

The Powell group's concurring opinion therefore permits but one inference: had the
Equal Rights Amendment been incorporated into the United States Constitution, at least
seven members (and probably eight) of the Frontiero Court would have subjected
statutory sex-based classifications to "strict” judicial scrutiny.

[23] “ 24 . [25 in light of the interrelationship between the reasoning of the
Brennan plurality and the Powell group in *580 Frontiero, on the one hand, and the
presence of article I, section 3--the Equal Rights Amendment--in the Hawaii
Constitution, on the other, it is time to resolve once and for all the question left dangling
in Holdman. Accordingly, we hold that sex is a "suspect category” for purposes of equal
protection analysis under article I, section 5 of the Hawaii Constitution [FN33] and that
HRS § 572-1 is subject to the "strict scrutiny” test. It therefore follows, and we so hold,
that (1) HRS § 572-1 is presumed to be unconstitutional (2) unless Lewin, as an agent
of the State of Hawaii, can show that (a) the statute's sex-based classification is justified
by compelling state interests and (b) the statute is narrowly drawn to avoid unnecessary
abridgements of the applicant couples’ constitutional rights.
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FEN33. Our holding in this regard is not, as the dissent suggests, "[t]hat Appellants are a
'suspect class.” " Dissenting opinion at 72.

4. The dissenting opinion misconstrues the holdings and reasoning of the
plurality.

We would be remiss if we did not address certain basic misconstructions of this opinion
appearing in Judge Heen's dissent. First, we have not held, as Judge Heen seems to
imply, that (1) the appellants "have a ‘civil right' to a same sex marriage[,]" (2) "the
civil right to marriage must be accorded to same sex couples[,]" and (3) the applicant
couples "have a right to a same sex marriage[.]" Dissenting opinion at 70-71. These
conclusions would be premature. We have, however, noted that the United States
Supreme Court has recognized for over fifty years that marriage is a basic civil right.
See supra at 60-61. That proposition Is relevant to the prohibition set forth in article I,
section_5 of the Hawaii Constitution against *s81 discrimination in the exercise of a
person’s civil rights, inter alia, on the basis of sex. See id. at 60.
Second, we have not held, as Judge Heen also seems to imply, that HRS § 572-1
"unconstitutionally discriminates against [the applicant couples] who seek a license to
enter into @ same sex marriage[.]" Dissenting opinion at 70. Such a holding would
likewise be premature at this time. What we have held is that, on its face and as
applied, HRS § 572-1 denies same-sex couples access to the marital status and its
concomitant rights and benefits, thus implicating the equal protection clause of article I,
section 5. See supra at 60.
We understand that Judge Heen disagrees with our view in this regard based on his
belief that "HRS § 572-1 treats everyone alike and applies equally to both sexes{,]" with
the result that "neither sex is being granted a right or benefit the other does not have,
and neither sex is being denied a right or benefit that the other has." Dissenting opinion
at 71-72 (emphasis in original). The rationale underlying Judge Heen's belief, however,
was **68 expressly considered and rejected in Loving:
Thus, the State contends that, because its miscegenation statutes punish equaily both
the white and the Negro participants in an interracial marriage, these statutes, despite
their reliance on racial classifications do not constitute an invidious discrimination based
upon race.... [W]e reject the notion that the mere "equal application” of a statute
containing racial classifications is enough to remove the classifications from the
Fourteenth Amendment's proscriptions of all invidious discriminations.... In the case at
bar, ... we deal with statutes containing racial classifications, and the fact of equal
application *582 does not immunize the statute from the very heavy burden of
justification which the Fourteenth Amendment has traditionally required of state statutes
drawn according to race.
388 1.5, at 8, 87 S.Ct. at 1821-22. Substitution of "sex” for "race" and article I, section
5 for the fourteenth amendment yields the precise case before us together with the
conclusion that we have reached.
As a final matter, we are compelled to respond to Judge Heen's suggestion that denying
the appellants access to the multitude of statutory benefits "conferred upon spouses in a
legal marriage ... is a matter for the legislature, which can express the will of the
populace in deciding whether such benefits should be extended to persons in [the
applicant couples’] circumstances." Dissenting opinion at 74. In effect, we are being
accused of engaging in judicial legislation. We are not. The result we reach today is in
complete harmony with the Loving Court's observation that any state’'s powers to
regulate marriage are subject to the constraints imposed by the constitutional right to
the equal protection of the laws. 388 U.S. at 7, 87 S.Ct. at 1821. If it should uiltimately
be determined that the marriage laws of Hawaii impermissibly discriminate against the
appellants, based on the suspect category of sex, then that would be the result of the
interrelation of existing legislation.
[Wlhether the legislation under review is wise or unwise is a matter with which we have
nothing to do. Whether it ... work{s] well or work[s] ill presents a question entirely
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irrelevant to the issue. The only legitimate inquiry we can make is whether it is
constitutional. If it is not, its virtues, if it have any, cannot save it; if it is, its fauits
cannot be invoked to accomplish its *583 destruction. If the provisions of the
Constitution be not upheld when they pinch as well as when they comfort, they may as

well be abandoned,

Home Bldq. & Loan Ass'n v. Blaisdell, 290 U.S, 398, 483, 54 S.Ct. 231, 256, 78 L.Ed.

413 (1934) (Sutheriand, 1., dissenting).
: I1I. CONCLUSION

Because, for the reasons stated in this opinion, the circuit court erroneously granted
Lewin's motion for judgment on the pleadings and dismissed the plaintiffs' complaint, we
vacate the circuit court's order and judgment and remand this matter for further
proceedings consistent with this opinion. On remand, in accordance with the "strict
scrutiny” standard, the burden will rest on Lewin to overcome the presumption that HRS
§ 572-1 is unconstitutional by demonstrating that it furthers compelling state interests
and is narrowly drawn to avoid unnecessary abridgements of constitutional rights. See
Nagle, 63 Haw. at 392, 629 P.2d at 111; Holdman, 59 Haw. at 349, 581 P.2d at 1167,

Vacated and remanded.
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September 2, 2003

Senator John Comyn

Chaimaan

Senate Subcommitiee on the Constitution, Civil
Rights and Property Rights

327 Hart Senate Office Building

‘Washington, D.C. 20510

Dear Senator Comnyn:
“Attention: Mr. James Ho”

This letter comes to request, cordially, that your committee do everything possible to
help the United States retain a strong commitment to marriage, as a covenant between a
man and a wornan.

It is my conviction that more than 90 percent of our 8.6 million United Methodists in
this country would share concerms that marriage be strengthened in America. So many
other issues are tied to this one key issue. As our families go, so will go the future of our
nation.

Unfortunately, voices calling for a re-definition of our traditional understanding of
marriage seem to get media coverage far out of proportion to their numbers, Further,
many of us are concerned that 2 major re-definition in our understanding of marriage
might come through the action of sorae state court. This simply must not happen. We
must protect the institution of marriage in the U.S. for the abiding welfare of our pation.

1 head a ministry within the United Methodist Church and can say without reservation
that nearly a hundred percent of the 40,000 United Methodist Churches and families
receiving our magazine would favor retaining a strong, traditional understanding of
marriage.

Thank you for all you and your committee can do to protect and strengthen the

American Family.
S nNEE
o 774 Al )
ﬁ; V. Heidinger II
President and Publisher

ANorforProfit Corporation, Publishers of Goon NEWS, 2 magszine for United Methodist renewal
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THE INSTITUTE ON RELIGION & DEMOCRACY

September 2, 2003

The Honorable John Cornyn

Chairman, Senate Subcommittee on the
Constitution, Civil Rights and Property Rights

327 Hart Senate Office Building

“‘Washington, D.C. 20510

Dear Senator John Cornyn:

The Institute on Religion and Democracy is an ecumenical alliance of U.S, Christians
working to reform their churches’ social witness, in accord with biblical and historic
Churistian teachings, thereby comributing to the renewal of democratic society at home
and abroad.

We are deeply concerned about the future of the institution of marrtage in this country.

We support the historic understanding of marriage as an exclusive relationship between
one man and one woman. Qur religious beliefs tell us that this is what God desires for us.
But it is also evident to us, through reason and experience, that marriage between a man
and a women enhances the well-being not only of individuals, but of our commumities
and nation as well.

Marriage is an essential cornponent to establishing strong and healthy families, and thus
the stability of our society as a whole. Marriage is the most fundamental and essential
building block of society, providing the structure in our private lives that undergirds our
public life. It is the foundation on which our farnilies build their hopes and dreams.
Strong marriages are the surest means 1o provide for the financial, physical,
psychological and spiritual needs of children.

Polls continue to show that despite the number of hurdles before them as they approach
marriage age, most of our youth want to marry and see marriage as an important goal in
their lives. They see marriage not only as a means to personal happiness and an
expression of loving private commitment, but also as a key social institution, by which
they may participate in something larger than themselves - and so contribute to the
common good.

Upholding and defending marriage is perhaps the single best way to address a host of
social ills that weigh on our society. Poverty, crime and violence — with their huge social

Episcopal Action +  Presbyterign Action = United Methodist Action  «  The Church Alliance for a New Sudan

0 Vermont Avenoe NW, Suite 1180 « Washington, DC 20005 « Tel: 202-969-8430 » Fax: 202-969-842% + WWW.IRD-RENEW .CRG
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and political costs — are increased in communities where the traditional married family is
weakest. There is, for example, a staggering income gap between the married and the
unmarried.

Marriages in our society are beset on every side by a variety of threats. This is the worst
possible time for social or legal experiments that will further erode marriage.

The victims of misguided social experimentation will be our children. Marriage as
historically defined offers the single most important mechanism by which children can
avoid poverty and other social pathologies. It is urgent that marriage receives all the
legal support it can. Nothing else offers men, women and children the security, stability
and longevity as does marriage.

The legal reinforcement of marriage as between a man and a woman would simply be
extending greater protection to that institution that we know provides the best hope and
opportunity for the future of our families ~ and our democratic experiment.
In Christ,

Diane Knippers,

President
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March 2, 2004

Honorable John Cornyn Honorable Russell D. Feingold
Chairman Ranking Member

U.S. Senate Committee on the Judiciary U.S. Senate Committee on the Judiciary
Subcommittee on the Constitution, Subcommittee on the Constitution,
Civil Rights & Property Rights Civil Rights & Property Rights

224 Dirksen Senate Office Building 807 Hart Senate Office Building

Washington, D.C. 20510 Washington, D.C. 20510

Dear Senators:

We write as Co-Chairs of the Lawyers’ Committee for Civil Rights Under Law. The
Lawyers' Committee is a forty year old nonpartisan, nonprofit civil rights legal organization,
formed at the request of President John F. Kennedy to involve the pro bono legal services of
the private bar in addressing racial discrimination.

The Lawyers’ Committee for Civil Rights Under Law opposes any effort to amend the
United States Constitution to prohibit same sex marriages. We have noted the issuance of
statements by others on the topic, and have signaled agreement with some of those who have
spoken in opposition. We write separately, to provide the Committee’s own perspective on
this issue, which is the product of more than forty years of legal work on behalf of African-
Americans who have been victims of discrimination. Our opposition to the proposed
constitutional amendment does not represent a position for or against same-sex marriage.

The Constitution is our nation’s fundamental expression of national unity and national
purpose. Qur ability to function as a nation, instead of a group of warring factions, depends
on the existence of shared principles on certain basic aspects of our political organization.
The Constitution is the place we have expressed those principles, both in terms of aspiration
and in terms of the structure of the government we create to enable ourselves to exist as a
nation. It is a document of inclusion and embrace, of reaching out to ensure that all citizens
are part of our remarkable experiment in the ways in which diversity can strengthen a nation.

The proposal to have such a document express stigmatization and discrimination is contrary
to the purposes for which the document exists. Previous amendments to the Constitution
have not been designed for such purposes. They have instead served to clarify, expand, or
strengthen the rights of individuals in our society, to ensure clarity in the allocation of power
between the federal and state governments, or otherwise to attend to technical aspects of
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government organization such as presidential succession. (The Prohibition amendment,
which fell outside of these purposes, was a failure and was later reversed.)

The civil rights work of the Lawyers’ Committee has relied extensively on the constitutional
principles of liberty and equal protection. The results of this antidiscrimination legal work
that we, and the many lawyers who have joined us have done, could not have been achieved
without such a framework in place. These legal victories have substantially improved the
extent to which African-Americans, Latinos, Native Americans, and Asian Americans have
been able to participate in the life of our nation, and therefore represent a substantial
improvement in the quality of all our lives. Movements to cut back on the generosity of the
constitutional spirit can only harm efforts like ours, and in the process diminish us all.

Sincerely,

D. Stuart Meiklejohn John S. Skilton

Co-Chair Co-Chair

Lawyers’ Committee for Civil Rights Lawyers’ Committee for Civil Rghts
Under Law Under Law
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Leadership Conference A
on Civil Rights Phone, 03} 466.3311

Fax: (202) 466-3433

www civilrights.org

OFFICERS
CHARPERSON

ot G Oppose the “Federal Marriage Amendment"

VICE CHARPERSONS

Judith L. Lichtman March 2, 2004

Nafonsl Partnerstis for
Womsn & Familas

oo commmmnLTntr - Dear Member of Congress:

SEGRETARY
Wifliam D. Novelti
AR

® We, the undersigned organizations of the Leadership Conference on Civil Rights

RER

Gmw@f‘ﬁgﬁ; (LCCR), the nation’s oldest, largest, and most diverse civil and human rights
wonorare cnmmrerson COALITION, UIgE you to oppose the “Federal Marriage Amendment” (H.J. Res. 56, S.J.
Beojumini Hocks - Res. 26), a radical proposal that would permanently write discrimination into the
exeouvecomu=E - United States Constitution. LCCR believes that this highly divisive amendment is a

Lo e dangerous and unnecessary approach to resolving the ongoing debate over same-sex
e marriage, and it would tun 225 years of Constitutional history on its head by
B eenw o TEQUIring that states actually restrict the civil rights of their own citizens.
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Arenese FasmsamtTeters. - As 4 diverse coalition, LCCR does not take a position for or against same-sex
sosonsronguizor ey marriage. The issue of same-sex marriage is an extremely difficult and sensitive one,
ot v, hendeinger - and people of good will can and do have heartfelt differences of opinion on the
o e matter.  However, LCCR strongly believes that there are right and wrong ways to
urcia Greenberger N R . B

e Ve, dress the issue as a matter of public policy, and is extremely concerned about any
Amencan sssocion ot Focpie ity roposal that would alter our nation’s most important document for the direct purpose

i of excluding any individuals from its guarantees of equal protection.
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ekt The proposed amendment is antithetical to one of the Constitution’s most
S fundamental guiding principles, that of the guarantee of equal protection for all. For
vmasemenonctames the first time in history, it would use the Constitution as a tool of exclusion,
Loagun w;f_o-yn«'n'vww restricting the rights of a group of Americans. It is so far-reaching that it would not
wasmune  only prohibit states from granting equal marriage rights to same-sex couples, but also
naacr ! . o .
mucn b Ay deprive same-sex couples and their families of fundamental protections such as
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LanMuphy  HOSpital visitation, inheritance rights, and health care benefits, whether conveyed
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T vsemsen afoul of basic principles of faimess and will do little but harm real children and real
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P S public policy needs. Since the Bill of Rights’ adoption in 1791, the Constitution has
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attacks made by many of the most vocal proponents, such as the Traditional Values Coatition
and the American Family Association, are disturbingly similar to the sorts of attacks that have
been made upon other communities as they have attempted to assert their right to equal
protection of the laws. This is, of course, an element of the debate that the civil rights
community finds deeply disturbing, as should all fair-minded Americans.

In addition, supporters of the Federal Marriage Amendment cite “judicial activism” as a reason
to enact it. Terms like “judicial activism” are alarming to LCCR and the civil rights community
becanse such Jabels have routinely been used in the past to attack judges who made courageous
decisions on civil rights matters. When Chief Justice Earl Warren wrote the unanimous Supreme
Court decision in Brown v. Board of Education (1954), for example, defenders of segregation
cried "judicial activism" across the South and across the country. Many groups and individuals
demanded that Congress "impeach Earl Warren." The Supreme Court’s ruling in Loving v.
Virginia (1967), which invalidated a state anti-miscegenation law, resulted in similar attacks.
Fortunately, our nation avoided taking any radical measures against the so-called “judicial
activists” or their decisions, and we believe a similar level of caution is warranted in this case.

At a time when our nation has many great and pressing issues, Congress can ill afford to exert
time and energy on such a divisive and discriminatory constitutional amendment. We implore
you to focus on the critical needs facing our nation, and to publicly oppose this amendment. If
you have any questions or need further information, please contact Rob Randhava, LCCR Policy
Analyst, at (202) 466-6058, or Nancy Zirkin, LCCR Deputy Director, at (202) 263-2880. Thank
you for your consideration.

Sincerely,
Leadership Conference on Civil Rights

American Association of People with Disabilities

American Association of University Professors

American Civil Liberties Union

American Federation of Government Employees

American Federation of State, County & Municipal Employees, AFL-CIO
American Federation of Teachers, AFL-CIO

Americans for Democratic Action

Anti-Defamation League

Bazelon Center for Mental Health Law

Blind Friends of Lesbian, Gay, Bisexual and Transgendered People
Center for Women Policy Studies

Central Conference of American Rabbis

Communications Workers of America

Friends Committee on National Legislation

Japanese American Citizens League

Jewish Labor Committee

League of Women Voters of the United States

Metropolitan Washington Employment Lawyers Association

s
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Mexican American Legal Defense and Educational Fund

National Alliance of Postal and Federal Employees

National Association for the Advancement of Colored People

National Council of Jewish Women
National Education Association

National Gay and Lesbian Task Force
National Partnership for Women & Families
National Women'’s Law Center

National Women'’s Political Caucus

NOW Legal Defense and Education Fund
People For the American Way

Planned Parenthood Federation of America
Pride At Work

Service Employees International Union
Union for Reform Judaism

Unitarian Universalist Association of Congregations
Women for Reform Judaism

e
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Statement of Senator Patrick Leahy
Senate Judiciary Committee
Subcommittee on the Constitution, Civil Rights, and Property Rights
Hearing on“Judicial Activism vs. Democracy:
What are the National Implications of the Massachusetts Goodridge Decision
And the Judicial Invalidation of Traditional Marriage Laws$’
March 3, 2004

There are at least two topics that this subcommittee and the Senate Judiciary Committee
have ignored while preparations were underway to hold at least three hearings on
federalizing marriage by way of a constitutional amendment.

First is the lack of ongoing and meaningful congressional oversight in connection with
the war on terrorism. Tomorrow will mark one year since the Attorney General of the
United States last appeared before the Senate Judiciary Committee in anything
approaching congressional oversight of the USA PATRIOT Act or the war on terrorism.
I have sought his testimony on PATRIOT Act implementation and the Administration’s
prosecution of the war on terrorism for months and have consistently been rebuffed.
This subcommittee and the Senate Judiciary Committee have not fulfilled the
responsibility to ensure the rights of the American people, and government’s
accountability to the American people, by providing vigorous oversight of the most
insular and unilateral Administration in memory.

Second, this subcommittee has done nothing with respect to the fundamental protection
of voting rights. Just last week, the Republican Leader offered and then had to withdraw
a legislative amendment regarding certain bilingual and preclearance provisions of the
Voting Rights Act. Chairman Hatch previously sought to offer but then withdrew a
similar amendment. In all of 2003 and now 2004, this subcommittee has convened not a
single hearing to provide the hearing record on making permanent the Voting Rights Act.
Democratic Senators have offered to work on these important measures, most recently
when Senator Kennedy extended that offer again last week. Given the standards recently
imposed by the Supreme Court in federalism cases, it is the responsibility of this
subcommittee to make that record in order to support such an extension of fundamental

rights.

There also have been serious concerns that have arisen across the country that electronic
voting machines being programmed by a company whose executives have strong
commitments to partisan politics in favor of one party will unfairly skew the voting in the
upcoming election. There have also been concerns about the quality, reliability, and
security of electronic voting machines like these. There has been no attention to these
pressing issues, either.

Instead, this subcommittee gathers today for the second in an extended series of hearings
about federalizing marriage by tacking onto the United States Constitution a proposal to
take authority over this traditional matter of State law away from the 50 States. When we
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last met on this topic, a number of us joined in opposing such an effort to use the
Constitution for wedge politics, to take authority from the States, and to use the
constitutional amendment process for the first time to limit instead of to expand the rights
of the American people, to permanently confine millions of Americans now, and millions
more tomorrow, as second-class citizens. My opposition to amending the Constitution in
such a way is as strong today as it was then.

Vermont’s Experience

In Vermont, over the last five years the people met this challenge. A bipartisan majority
of the Vermont legislature in 2000 enacted and the Governor signed a “civil unions” law
that provided those benefits and rights the State made available to married couples. That
law was crafted jointly by Republicans and Democrats in Vermont’s legislature.

The debate over civil unions in Vermont was without question emotional, and it proved
to be a difficult period for my State. Some sought to make it divisive. Others of us
sought to find consensus. I vividly recall the meeting Senator Stafford attended with
Senator Jeffords and myself, in which he spoke so eloquently about love, commitment,
tolerance and the Vermont way. Bob Stafford did a lot to calm what could have been
choppy and destructive waters. There were many profiles in courage in Vermont. Many
legislators — Democrats and Republicans — lost their seats, knowing they would, because
they did what they believed was right and supported civil unions. Four years later, the
Vermont civil unions law remains on the books, and there is no crisis in everyday life nor
inside our statehouse over this issue. For many Vermonters, it has provided great
happiness.

David Moats, the Pulitzer Prize winning editorial page editor of The Rutland Daily
Herald in Vermont, has recently published “Civil Wars,” a moving book about the
creation of civil unions in Vermont. In it, he tells the stories of the same-sex couples who
challenged Vermont law in State court, including Nina Beck and Stacy Jolles, a lesbian
couple whose dedication to one another allowed them to cope with the death of their 2-
year-old son, and Stan Baker, the named plaintiff in the case and a relative of Ethan
Allen. Moats writes also of a Brattleboro man in his 70s who obtained a civil union
license the day they became legal, telling the town clerk, “You’ll just never know what
this means.”

I talk about the Vermont experience because I fear that some in this Congress — and the
President — support reversing it. I will defend Vermont’s rights to have met this
challenge and to have resolved this issue on behalf of the people of Vermont. 1 talk about
it because when we speak of the “national implications™ of the Goodridge decision, and
whether to amend the United States Constitution to limit the rights of individuals, we
should not lose sight of the real people who would be directly affected by the restrictions
that the President and some in Congress seek to enact.
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An Invitation to the President

A recent editorial in the Rutland Daily Herald summarized the issue well. Task thata
copy be included in the record. The Rutland Herald noted: “There are genuine
differences in our nation over gay marriage, and there always will be. But for [President]
Bush to propose etching into the Constitution an amendment that would enflame those
differences shows how low he is willing to stoop in pandering to our fears.” The Herald
went on to suggest: “Someone ought to invite [President] Bush to Vermont, to sit down
with some of the hundreds of couples joined by civil union, to witness the goodness, but
also the ordinariness, of their lives.” Today I would like to publicly issue that invitation,
so that President Bush can meet these Vermonters, and if he still feels it necessary, to tell
them why he supports amending the Constitution to take away their rights.

Public Debate in Massachusetts

Today, through democratic debate and legislative action, Massachusetts is seeking to
meet the challenge that Vermont met a few years ago. Unlike the President and some in
this body, I have confidence that the people of Massachusetts and their representatives
will meet that challenge. States have had authority throughout our history to regulate
marriage. Consideration by Massachusetts of its marriage laws has begun; it has not
concluded. There will be a public debate. I hope there will be statesmen in
Massachusetts, like Bob Stafford in Vermont, who will point the way toward tolerance
and consensus, and I hope that those who seek to fan the flames of division will be
thwarted. I do not accept the premise that democracy has been defeated in
Massachusetts; indeed, the people of Massachusetts — through their elected officials — are
in the midst of deciding whether and, if so, how to amend their State Constitution. If the
people decide that Goodridge was wrongly decided, they have a remedy.

The President and some in Congress seem to have no patience for democracy and have
concluded that they know best and should decide for the people of Massachusetts and
every other citizen in every other State what their laws should be by inscribing an
inflexible prohibition into the Constitution of the United States. Indeed, this hearing
appears to be an attack not only on the unsettled situation in Massachusetts but upon the
settled law of Vermont.

Those now supporting a federal marriage amendment to the Constitution of the United
States have reached their position preemptively and despite the fact that the federal
Defense of Marriage Act — still the law of the land — allows States significant latitude
about whether to recognize marriages from other States.

Amendments Before Congress

Thus far, only one proposed constitutional amendment has been introduced in Congress.

I understand that Senator Hatch will introduce a more limited amendment, to guarantee
that states need not recognize same-sex marriages accepted in another state. The Defense
of Marriage Act already accomplishes that purpose, and it remains the law of the land -
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any such Constitutional amendment would be premature, at the very least. And as the
written testimony today of Professor Lea Brilmayer demonstrates, even if DOMA did not
exist, states would still have wide discretion to disregard the decisions of other states on
family law matters such as marriage. With DOMA, there is no reason to believe States
will be forced against their will to recognize same-sex marriages. We should not
preemptively amend the Constitution to address such a speculative concern.

The amendment now pending in Congress, infroduced by Representative Musgrave in the
House and Senator Allard in the Senate, would be a breathtaking imposition on our State
governments. It says that no State Constitution or law “shall be construed to require that
marital status or the legal incidents thereof be conferred upon unmarried couples or
groups.” Under this language, even modest State laws designed to provide limited
economic benefits to same-sex couples would be constitutionally suspect. Such language
would almost certainly take away the rights of States to create domestic partnerships or
civil unions.

It would undo the progress we have made in providing survivor benefits for those who
serve our country and for those who died in connection with September 11. Consistent
with DOMA, a few years ago I led an effort to extend survivors” benefits to the partners
and families of the victims of the September 11 tragedy, and we ensured through
enactment of the Mychal Judge Act that public safety officer benefits were available
without discrimination. Extending benefits such as these, including hospital visitation
rights and others, are at the heart of our caring society. We should want people to
commit to each other in lasting relationships. We need to be mindful not to enshrine
discrimination in our laws.

Uncertainty in the law and differences among the laws of the States is not a new feature
of our federal union. It is not justification for preemptively declaring war on gay and
lesbian Americans or tacking a statement of intolerance onto the Constitution of the
United States.

Questions for the President

After the President changed his position and endorsed a federal marriage amendment to
the Constitution of the United States, I wrote him a letter. I ask that a copy of my letter
be included in the record. Given the importance of the language used in any
constitutional amendment, I asked him whether he supported the language of the only
constitutional amendment introduced at that time in the House or the Senate, or whether
he proposed other language be added to the Constitution. I have not received a reply.
Nor has the Administration sent a representative to testify here today. Given the apparent
emergency that the President indicated inspired his change of position, I would have
thought he would know what he wanted Congress to consider when he so dramatically
called upon Congress to act. Act on what? Where is the President’s proposal? Where is
the language he endorses? How strident does he wish the language to be in restricting
people’s rights? How does he intend to provide expressly in the constitutional language
the ability of States to extend rights and benefits to their citizens as they see fit?
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Without a response from the White House and without an Administration spokesperson,
we are left with little more than a political position without substance. The Constitution
should not be used for partisan political purposes in my view. Proposing an amendment
to the basic charter of rights is a serious matter and needs to be approached seriously.
Otherwise, we risk diminishing respect for the Constitution and for all our basic
institutions.

President’s Skewed Definition of ‘Activism’

Some seek to inflame passions by presenting this issue as one of “judicial activism.”
They do not mention that three of the four Massachusetts justices who made up the
majority were appointed by Republican Governors. It is increasingly apparent that for
this President “judicial activism” is defined as any decision with which he disagrees.
Indeed, to justify his support for a federal marriage constitutional amendment at this time,
the President must believe that the conservative United States Supreme Court is likely
filled with unprincipled judicial activists who will overturn DOMA at their first
opportunity.

These same critics of “judicial activism” support federal nominees who are among the
most strident and ideologically driven in our history. Take for example the nomination of
California Supreme Court Justice Janice Rogers Brown to the District of Columbia
Circuit. Justice Brown has dissented from rulings to uphold State laws regulating
economic activity that have offended her own devotion to laissez faire economic theory.
She has been criticized for “judicial lawmaking,” and a Republican colleague on the
California Supreme Court has accused her of undermining confidence in the courts
through her activist approach.

I retain confidence in the people of Massachusetts and their governing institutions. Isee
the people of the nation seeking ways to recognize the human dignity of all. Americans
are a compassionate and tolerant people. They do not need this Comumittee, this
Congress, or the President of the United States to foreclose debate or constrict their rights
that are enshrined in the Constitution.

There are times in our history when the courts have been the bulwark that protected our
civil rights and liberties. They did so in Brown v. Board of Education and again in
Loving v. Virginia, in which the Supreme Court struck down 16 State laws seeking to ban
interracial marriage. They are being called upon to do so in connection with this
Administration’s implementation of the USA PATRIOT Act and prosecution of the war
on terrorism. I wish the Committee and the Senate were more actively interested in
providing balance and accountability to Executive policies and practices through
effective oversight, and that some were less devoted to political wedge politics that
demean people and demean the governmental institutions needed in these difficult times.

HHEHHH
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Wnited States Denate

COMMITTEE ON THE JUDICIARY
WASHINGTON, DC 20510-6275

February 25, 2004

President George W. Bush
The White House

1600 Penunsylvania Avenue
Washington, D.C. 20500

Dear Mr. President:

This week you announced your support for a constitutional amendment regarding what
has traditionally been a matter governed by State law; namely, marriage. What is unclear
from your remarks, and from statements by White House officials, is whether you
support the language of the proposed amendment that has been introduced in the House

.. by Representative Musgrave, H.J. Reg. 56, and in the Senate by Senator Allard, S.J. Res.
26. Do you, in fact, support the language of that proposed constitutional amendment? If
not, what specific language do you propose be added to the Constitution of the United
States?

You noted in your remarks that you intend to leave to the States freedom “to make their
own choices in defining legal arrangements other than marriage.” Presumably you were
referring to civil unions, domestic partnershins, and other arrangements regarding legal
rights. Do you view the language of the proposed constitutional amendment introduced
as H.J. Res. 56 and S.J. Res. 26 as accomplishing vour purpose of leaving the States free
“to make their own choices in defining legal arrangements other than marriage?” Ifso. it
will be helpful to all concerned 1o have your explanation of why it would. If not, what
specific language do you propose be added to the Constitution of the United States to
accomplish that purpose?

Respectfully,

EXHY
[ﬁnited States Senator
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COMMENTARY

President Versus Precedent

Bush's reckless bid for an amendment defies an Oval
Office tradition

By Cass R. Sunstein
Cass R. Sunstein teaches law at the University of Chicago and is the author of "Why
Societies Need Dissent” (Harvard University Press, 2003).

February 26, 2004

In declaring his support for a constitutional amendment that would forbid same-sex
marriage, President Bush is repudiating more than 200 years of American theory and
practice. His proposal is radically inconsistent with the nation's traditions. Whatever it is,
there is one thing that it is not: conservative.

Since its ratification in 1789, the Constitution has been amended only 27 times. Nearly
every amendment falls into one of two categories. Most of them expand individual rights.
The rest attempt to fix problems in the structure of the national government itself.

The first 10 amendments, ratified in 1791, make up the Bill of Rights, which guarantees
liberties ranging from freedom of speech, assembly and religion to protection of private
property and freedom from cruel and unusual punishments.

In the aftermath of the Civil War, three new amendments were ratified: to prohibit
slavery, guarantee African Americans the right to vote, and assure everyone the "equal
protection of the laws."” During the 20th century, several amendments expanded the right
to vote — granting that right to women (1920) and to 18-year-olds (1971), forbidding
poll taxes (1964) and allowing the District of Columbia to be represented in the electoral
college (1961).

Many other amendments fix problems in the structure of the government. An early
amendment, ratified in 1804, specifies the rules for the operation of the electoral college.
In 1913, the Constitution was changed to require popular election of senators; in the same
year, an amendment authorized Congress to impose an income tax.

A 1951 amendment, responding to Franklin Roosevelt's four terms as president, bans the
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president from serving more than two terms. A closely related amendment from 1967
specifies what happens in the event that the president dies or becomes disabied while in
office.

Do any amendments fall outside of these categories? Just two, and they're not impressive
precedents. In 1919, the 18th Amendment prohibited the sale of "intoxicating liquors."
The 21st Amendment repealed the 18th.

What accounts for our remarkable unwillingness to amend the Constitution except to
expand rights and to fix structural problems?

The simple answer is that from the founding period, Americans have prized constitutional
stability. We have agreed that the document should not be amended merely to incorporate
the majority's position on the great issues of the day. For those issues, we rely on the
federal system and on democracy. We fear that large-scale constitutional debates could
lead not only to ill-considered change but could also split and polarize the country. When
we differ, we use the other institutions that we have, not constitutional reform.

American presidents have shown a remarkable appreciation of these points, and of
presidential responsibilities to the founding document itself. Though repeatedly rebuffed
by a right-wing Supreme Court, Roosevelt did not favor amending the Constitution. In
defending his New Deal, he appealed instead to Congress, the public and the states.
Lyndon Johnson argued for dramatic new laws to protect civil rights and to carry out his
"war on poverty,” but he left the nation's charter alone.

Although he was appalled by a left-wing Supreme Court, Richard Nixon emphasized not
constitutional change but ordinary political processes to steer the nation in the directions
that he favored. Ronald Reagan may have been the most influential president of the
second half of the 20th century, but he didn't seek to change a single word of the
Constitution.

In fact, Nixon and Reagan repeatedly emphasized the importance of relying on the
federal system for resolving the most contentious issues. They often criticized “activist
judges"” for protecting criminal defendants and taking over school systems. But when
Nixon and Reagan did so, they meant to protest the use of the national Constitution, by
either left or right, to forbid experimentation at the state and local levels.

In our history, there is no parallel to Bush's call for a constitutional amendment banning
same-sex marriage. (Prohibition is by far the closest analogy.) And even if we agree that
such marriages are objectionable, what is the problem for which constitutional change is
the solution? No federal judge has said — not once — that the existing Constitution
requires states to recognize same-sex marriages.

At the state level, there are ample channels for continuing deliberation and debate. True,
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the Supreme Judicial Court of Massachusetts has ruled that the state constitution forbids
Massachusetts to refusc to give marriage licenses to same-sex couples. But even there,
well-established processes are now underway for amending the state constitution, if the
citizens wish, to overturn the court's decision. In the overwhelming majority of states,

there is no effort to redefine marriage to include same-sex couples.

Although acknowledging that constitutional amendment "is never to be taken lightly,"
Bush tried to disguise the radicalism of his proposal by announcing, blithely, that the
"amendment process has addressed many serious matters of national concern.” But our
tradition has been far more specific, wise and careful than that.

Almost all "serious matters of national concern” have been handled through ordinary
processes, not through constitutional change. Bush has proposed a reckless departure
from our deepest traditions.
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ST. STEPHEN’S CATHEDRAL
CHURCH OF GOD IN CHRIST
OFFICE OF THE BISHOP
5825 IMPERIAL AVE.
SAN DIEGO, CA 91941
619/262-2671

03 September 2003

Scnator John Cornyn, Chairman

Senate Subcommittee on the Constitution,
Civil Rights and Property Rights

327 Hart Scnate Office Building
Washington, D. C. 20510

Honorable Senator Cornyn:

1 have been disturbed of late by the mounting attacks on one of the fundamental and
foundational institutions of our nation - the institutien of marriage. I understand
that your Subcommittee is in a position to protect marriage as we know it and as it
has been understood sinec our nation was declared independent over two hundred
years ago.

The sacredness of marriage is particularly significant to my constituency as one of
twelve members of the governing body of the Memphis headquartered, § Million
member, International Church of God in Christ. While our membership is open to
people of every race and color, we arc predominately an Africap-American body of
Christian worshippers. We know that one of the legacies of the tragic history of
slavery in this country was the intended destruction of marriage between men and
women of color. One of the greatest benefits of the Emancipation was the right to
marry and raise our families as Gad has ordained.

We are opposed to any dilution of the institution of marriage presented under the
guise of political correctness. We also condemn any effort to equate choices of
sexual life style with the civil rights demands of those disenfranchised because of
their race or nationality.

Sexual arrangements that do not allow for the possibility of the birth of children
through the natural relationships of the partners are not marriages, they arc
conveni of iation and nothing more. They do not merit the legal status of
a responsible marriage between a man and a2 woman because they focus only on self
gratification and not upon the respensibility of preserving the nation and the
culture through the natural birth and rearing of children.
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We continue to pray for you and all of the leaders of our nation who have inherited
their authority from God. We pray that you will have the courage and fortitude to
stand up for rightcousness in a day when many seem willing to compromise the
truth and the virtuc of our nation for peace in our time.

Very truly yours,

Bishop George D, McKinney
2™ Jurisdiction So. Ca. COGIC
Member General Board, COGIC Intcrnational



176

Che Mevcury News

TAKING RIGHTS AWAY FROM GAYS HAS NO PLACE IN
CONSTITUTION

Mercury News Editorial

Thousands of amendments to the U.S. Constitution have been formally introduced since it was ratified in
1787. Yet just 27 cleared Congress and were ratified by the states.

The proposal for an amendment to ban same-sex couples from getting married, supported Tuesday by
President Bush, should join the iong list of past failures in the trash can of history.

An amendment that takes rights away from Americans has no place in the Constitution, The president's
aggressive approach is an overreaction to a polarizing issue in the presidentiat campaign. The validity of
gay and lesbian marriages shouid be settled in the courts and by individual states.

The furor over same-sex marriage is a response to San Francisco Mayor Gavin Newsom's bold act of civil
disobedience Feb. 12. The newly elected mayor advocated issuing marriage licenses to same-sex coupies.
More than 3,000 couples seized that opportunity, prompting Bush to say that decisive and democratic
action is needed to preserve the sanctity of marriage.

Quick action is necessary -- by the California Suprerne Court, and perhaps the U.S. Supreme Court. On
the issue of same-sex marriages, a constitutional amendment should not be an option.
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The Biami Hevald

Heraldcom

Gay marriage isn't a constitutional issue
OUR OPINION: PRESIDENT SHOULD FOCUS ON MORE-PRESSING ISSUES

With so many urgent challenges confronting the country, why would President Bush push a ban on

gay marriage to the top of the nationai agenda? And why now? The president's announcement yesterday
bears the unmistakable imprimatur of a political maneuver. It ill-serves the country. Yet Mr. Bush puts the
weight of the presidency behind a measure that would make denial of basic civil rights to some individuals
a Constitutional mandate.

The effort must be defeated because our Constitution stands for more than government-sanctioned
meanness. It must be defeated because bias demeans Americans and is unworthy of a place in our
Constitution.

By intentional design, amending the U.S. Constitution is a painstaking, difficuit task. Successful
amendments require many years of planning, a two-thirds vote by both the U.5. House and Senate as well
as ratification by three-fourths of the states. The process is tough because the Constitution represents our
guiding principies of governance. We cannot ailow it to become a vehicle for discrimination.

President Bush understands the process. So what is his objective? In the short-term, the announcement
energizes religious conservatives, a key constituency group, in the heat of an increasingly close
presidential campaign and at a time when the president's job-approval ratings are dropping. So an
anticipated political boost to President Bush's standing cannot be dismissed.

But if the president hopes to shift the national conversation away from record-high deficits, the war in Irag
or terrorism, he won't succeed. The question of whether gay marriages should be legal ciearly is a hot~
button issue. The Massachusetts Supreme Court has declared such unions legal, and the mayor of San
Francisco has sanctioned weddings for thousands of gay coupies.

But 38 states, including Fiorida, have faws that restrict marriage to a man and a woman, and a federal
law, the Defense of Marriage Act, does the same thing. So what Mr. Bush wants to put in the Constitution
is already on the books in most states and under federai law.

However, in arguing for a ban on gay marriage, the president sets the stage for a prolonged national
debate on the issue, It is plainly obvious that Americans are ambiguous and conflicted about
homosexuality. Some states permit gay couples to validate their relationships in civil unions, and many
employers extend benefits to their employees gay partners, These arrangements allow gay couples to bind
their relationships publicly, legaily.

In scouring the Massachusetts constitution, justices there found no basis or justification for discrimination
against homosexuals. No such language exists today in the 1.S. Constitution, nor shouid it ever.

Those who would make our Constitution a refuge of hatred and intoierance mustn't be aliowed to succeed.
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President Bush's announcement Tuesday that he supports a constitutional amendment banning gay marriage
comes at just the right time. The latest polls indicate that support for some kind of ban on gay marriage far
exceeds support for the president's re-election. So the odds are that Bush can pick up a few votes with his
support of the amendment and at the same time divert attention from the serious issues the nation faces,
such as an out-of-control federal budget, a couple of unfinished wars and an economy that can't quite
decide what it wants to do.

But although Bush's announced support may be good for him, we're not convinced it's good for the country:

First, as noted above, there are far more serious matters deserving of the nation's attention. In a recent poll
in Wisconsin, 75% of respondents said they believed that state legislators should focus on "more important
issues” than a ban on same-sex marriage. Our guess is that a national poll would yield similar results. It
seems that while most people think gay marriage should not be recognized as legally valid, they aiso may
think that banning it does not deserve a high priority and is not worth all the fuss that adopting a
constitutional amendment would entail.

Second, we're uncomfortable with the idea of a constitutional amendment that would limit individual
rights. Most of the 26 amendments that deal with such rights - from speech and due process to voting -
guarantee or expand those rights. They don't seek to limit individual liberties, which this amendment
clearly would do.

Third, there already is a federal law - the Defense of Marriage Act - that defines marriage as a union
between a man and a woman. It's true that a federal law doesn't carry as much weight as a constitutional
amendment and that local controversies in Massachusetts and California have raised questions about state
laws. But we don't see the need to change the U.S. Constitution until there is a serious challenge to existing
federal law and the Supreme Court overturns that law.

Fourth, there are legitimate fears that the proposal currently before Congress would go beyond barring gay
marriages to also prohibiting recognition of civil unions and domestic partnership arrangements. Even Bush
has expressed some discomfort with such a sweeping notion.

Most important, we're uncomfortable with government interference into such a private and personal
commitment and with government discrimination against any group of adults engaging in legal behavior.
Maybe it's time government got out of the bedroom and out of the business of blessing personal unions
between consenting adults. Let churches do that - let them marry whom they will and refuse to marry
whom they won't - but don't make government a party to such personal religious beliefs.

Let government instead issue civil union licenses to willing couples, all of whom would be treated equally
before the law, which, after all, is the underlying theme of the Constitution.
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States, not judges, should decide the fate of marriage
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BODY:

Once again, we have a needlessly uncompromising judicial decision on a contentious social issue, namely gay
marriage. The consequences could well lead to the sort of polarized, either-or debate we've seen on abortion.

3

Late last year, the highest court in Massac discovered in the constitution of that state an absolute right to gay
marriage. Asked by the state Legislature whether civil unions for gays would be an acceptable altemative, the court
replied with a flat "no."”

Moreover, it issued a declaration comparing the distinction between civil unions and marriage to the "separate but
equal" doctrine, once used to rationalize racial segregation.

The basic mistake, as in abortion, is to define the issue solely in terms of individual rights. Sure, individual rights
matter. [ think it's time to accept that gay relationships are legitimate -- that the moment has come to grant them
appropriate recognition and status. But the best way to do that is through civil unions, not marriage.

1 was watching video footage the other day of gays being married in San Francisco (in defiance of state law). The
word "marriage” simply didn't fit, at least in my mind. I saw something else, something with its own validity, but
something different from marriage, which is a union between a man and a woman.

Take that away, and you haven't merely extended a new right to gays; you've redefined society's primary social
unit. You've fuzzed up the link between marriage, the perpetuation of the species and the critical work of raising
children. The long-term effects of such a change are not at all clear.

So the argument isn't merely about individual rights. It's about the future of our society, which has a stake in
maintaining a special status for marriage - even if the distinction is largely linguistic.

As dissenting Judge Robert Cordy wrote in the Massachusetts case, marriage is an attempt to steer "acts of
procreation and child rearing into their most optimal setting.” To state the obvious, no gay couple, by itself, can
participate in perpetuating the human species. That's why dredging up the catch phrase "separate but equal” was sucha
stretch.

One way to proceed would be to let each state define marriage as it sees fit - not through the undemocratic
process of court decisions, but through the normal channels of politics, where policy changes are won through
persuasion, debate and elections.

Under the federal Defense of Marriage Act, states currently decide for themselves whether to recognize civil
unions or marriages licensed in other states. Over time, the social consequences of gay marriage should become
apparent. If those consequences are benign, more states would allow such unions.
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Unfortunately, the absolutism of the Massachusetts judges -- along with the San Francisco situation -- may trigger a
reaction precluding both gay marriage and civil unions in any state.

Under the Massachusetts ruling, gays can begin marrying legally in May - a matter of weeks. Eventually, one of
those legally married Massachusetts couples will dispute a state's refusal to recognize the marriage, generating a
lawsuit through which the Supreme Court could overturn the Defense of Marriage Act.

If that scenario plays out, then the enormously complex issue of gay marriage would have been decided almost
entirely by judges.

This prospect is giving impetus to a constitutional amendment at the federal level, the text of which is thoroughly
muddled on the subject of civil unions.

It is two sentences long: "Marriage in the United States shall consist only of the union of 2 man and 2 woman,
Neither this Constitution or the constitution of any state, nor state or federal law, shall be construed to require that
marital status or the legal incidents thereof be conferred upon unmarried couples or groups.”

Sorme supporters say the amendment would permit civil unions, but T don't see it in the words. Whatever this
linguistic goo means, it's not something that belongs in the nation's basic law. Let the states, not the courts, continue to
define the meaning of marriage.

E. Thomas McClanahan is an editorial board member at The Kansas City Star.

LOAD-DATE: February 26, 2004
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Gay marriage is political goid.

Months ago, long before a ruling by the Massachusetts Supreme Court put the issue on front pages, Republican
operatives had poll-tested gay marriage and had decided to make it a centerpiece of their 2004 campaign. Politically
speaking, the decision was a no-brainer.

Opposition to gay marriage offers an easy way to reach those voters troubled by a sense that things are spinning
out of control, that the world is changing much too quickly. It offers politicians a way to say that here, at least, we can
draw the line against the terrifying future.

At a time when public expressions of homophobia have at last gone out of style, the issue of gay marriage also
offers a means of appealing less directly to that sentiment. Perhaps most important, the issue has the power to blind.
Given its emotional nature, it can dominate public debate and voter attention, driving other issues out of the national
conversation.

And we surely have a lot to talk about these days. In our debate over Iraq and other issues of national security, we
are trying to define what role this country will play in the world for generations to come: Should we lead the world or
rule the world?

On fiscal matters, we are refusing to set aside the enormous resources that we know will be needed to sustain the
baby boormers in retirement and to cover their medical expenses; instead, we are compounding the problem by
shoveling still more debt on generations that have no voice in the matter. And economically, the uneven effects of
globalization -- making some people incredibly rich, while putting equally hard-working people in the jobless line --
demand a reweaving or at least a rethinking of the social safety net.

But instead of talking about such serious things, we're going to indulge ourselves in a loud, long and divisive fight
whose outcome will have no effect whatsoever on the lives of the vast majority of Americans.

If the institutions of family and marriage are in trouble -- and the statistics do suggest cause for concern -- surely
we heterosexuals have only ourselves to blame. By law and by custom, gay Americans have been allowed no role in
those institutions until now, Homosexuals cannot be held responsible for high divorce rates among their heterosexual
friends, co-workers and neighbors. They are not responsible for the millions of children casually brought into this world
by heterosexual parents and then casually raised to adulthood.

Soiling the 11.S. Constitution with the so-called Marriage Protection Amendment will save not a single straight
marriage now headed for the rocks. It will prevent not a single pregnancy to an unwed mother. Instead, itisa
transparent and rather sad attempt to scapegoat somebody else.
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The amendment's passage would have only one practical impact: It would deny the legal benefits of marriage to a
small subset of our fellow Americans. Gay Americans would continue to be denied the tax benefits conferred by
marriage. Their spouses would still be denied the benefits conferred by health insurance. The legal system would
continue to deny them any standing as recognized partners.

It would install in our founding document the right of government to discriminate against its citizens based solely
on their sexual orientation, and we are a better country than that.

"We don't get to choose and shouldn't be able to choose and say, 'You get to live free, but you don't,’ " one political
observer said a few years ago. "And I think that means that people should be free to enter into any kind of relationship
they want to enter into. It's really no one else's business in terms of trying to regulate or prohibit behavior in that
regard.”

That was Dick Cheney, arguing in the 2000 vice presidential debate that the federal government ought to stay out of
the issue of gay marriage. As the father of a lesbian, he was in essence speaking in defense of his family. If he now
repudiates that position as a means of getting re-elected, then the family values problem in this country is even more
serious than many believed.

Jay Bookman is deputy editorial page editor of The Atlanta Journal-Constitution.

LOAD-DATE: November 24, 2003
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United States Senate Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights and Property Rights

Subcommittee Hearing on
"Judicial Activism vs. Democracy: What are the National Implications of the
Massachusetts Goodridge Decision and the Judicial Invalidation of Traditional Marriage
Laws? "

March 3, 2004
226 Dirksen Senate Office Building
10:00 a.m.

Testimony of Chuck Muth

Chuck Muth is President of Citizen Outreach, a conservative organization which
advocates limited government public policies, editor and publisher of daily “News &
Views" e-newsletter with over 25,000 subscribers nationwide and host of
LawfullyWedded.com, a website dedicated to conservative opposition to the Federal
Marriage Amendment.

| am here today not as a lawyer, a theologian or a constitutional scholar but as a simple
conservative grassroots political activist who shares former Sen. Barry Goldwater's
penchant for limited government. It is in that spirit that | come here today urging this
Congress to reject a constitutional amendment banning same-sex marriages. This is not
to say that conservatives such as myself necessarily favor gay marriage, but rather that
we strongly oppose the notion of addressing this issue of social policy in our nation’s
governing document.

While this issue has far-reaching implications, | appreciate the opportunity to talk briefly
about some of them here today and will certainly expound upon these points or answer
any questions later in this hearing.

The name of this hearing, Judicial Activism vs. Democracy, is itself indicative of the
problems we have addressing, let alone resolving the issue of gay marriage because of
the differing definitions many have regarding the terms themselves.

Was the Massachusetts Goodridge decision an exampie of judicial activism? It certainly
appears so, especially after the court determined that only gay marriage, and not some
sort of civil unions or domestic partnerships which the legistature endeavored to create,
were acceptable to the court. However, | found the Goodridge decision to be reasonably
argued even if | disagreed with conclusion. The fact is, reasonable people can disagree
as to whether or not this was an example of judicial activism.

On the other hand, | find it always important to point out that we do not live in a
democracy, but rather, in a representative constitutional republic. The overuse and over-
raporting of polis only confounds this problem and misperception.
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The point is, even if 85% of people polled thought that bringing back slavery or taking
away the right of women to vote in a particular state was a good idea, the Constitution
simply doesn’t permit it. With the exception of states in which citizen-initiated ballot
measures are allowed, the people don't vote on issues as in a democracy; they vote for
representatives who then vote on the issues. And even then, representatives are
precluded from passing laws which are violations of the nation’s highest law, the
Constitution.

Now, that being said, I've read accounts indicating that the legislature of Massachusetts,
acting on a citizen-initiated petition, could have addressed this issue of gay marriage well
before the supreme judicial court’s ultimate decision and chose, instead, to punt the ball
away. If these accounts are accurate, then the Massachusetts judiciary can hardly be
held fully responsible for filling a vacuum created by legislative inaction and/or
obstruction. If indeed the Goodridge decision is an example of judicial activism, it was
aided and abetted by legislative neglect. In either event, the people of Massachusetts
have not been well served.

Which brings me to the second point along these lines. If the Goodridge decision by the
Massachusetts Supreme Court is in fact an example of un-elected activist judges
imposing their will on the people of Massachusetts, that's a problem for the people of
Massachusetts to resolve, not the people of the United States. This is the very essence
of our nation’s federalist system. The rights of the people of the individual states to enact
policies and laws not in conflict with the U.S. Constitution was of paramount importance
to the Founders. Indeed, the enumerated powers of the federal government are
extremely limited.

Now, as surely as night follows day, whenever | bring up the states’ rights argument on
this issue, someone immediately whips out the “full faith and credit” clause of the
Constitution to counter that argument. Three points:

1.} There are legal scholars who have made compelling arguments for why the full faith
and credit clause would NOT apply to gay marriages. It’'s entirely possible that if
challenged, the full faith and credit clause would NOT be interpreted to force other states
to recognize same-sex marriages performed in Massachusetts or some other state.

2.) The 19896 Defense of Marriage Act (DOMA) specifically protects the rights of one
state not to recognize the same-sex marriages of another state and DOMA has yet to be
successfully challenged. Surely we should wait to see if DOMA is struck down before
embarking on a path as exireme as amending our Constitution.

3.) Even if somewhere down the road DOMA is ruled unconstitutional by the Supreme
Court, then the correct remedy would be a constitutional codification of DOMA’s
protection of states’ rights, not a national one-size-fits-all prohibition on same-sex
marriages.

As a constitutional conservative, | am very distressed at President Bush’s recent
statements on this issue. His position in the last presidential election reflected the
federalist principle of letting the states decide. Yet by now embracing a federal
constitutional amendment prohibiting same-sex marriages, he has rejected this principle.
Should the Federal Marriage Amendment as currently drafted be approved, the people of
individual states will forever be banned from coming to a different conclusion on this
issue. The President had it right the first time.

Further, | believe this effort could be the first step toward the federalization of family law.
Throughout history, government has used a "crisis” to expand their encroachment on
liberty. In this case, under the guise of a homosexual crisis, can we expect a Federal
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Department of Family Affairs at the cabinet level by decades’ end? Why not? It wasn't
so long ago that education was understood to be the sole province of the states, and look
where we are today. "Fair-weather federalists” who support this Amendment need to
seriously consider the unintended consequences which may arise from the current gay-
marriage panic.

If the problem is judicial activism, then let’s have a discussion and debate on how to
address judicial activism. To address the perceived problem of judicial activism ONLY on
this one hot-button issue is akin to putting a band-aid on a compound fracture. To move
forward on the Musgrave amendment as written is to invite, deservedly so in my opinion,
the criticism that this is solely a punitive, discriminatory anti-gay measure. And as such, it
has no place in the greatest governing document mankind has ever seen.

Sadly, though, this is not the first time a constitutional marriage amendment with such
ugly undertones has been proposed. In preparing for my testimony here today, | came
across a paper titled “Journal of African American Men”
(hitp://www.csupomona.edu/~rrreese/INTEGRATION.HTML) which describes the
objections many had in the early 1900s toward blacks marrying whites. According to this
report, Rep. Seaborn Roddenberry, Georgia Democrat, proposed a constitutionai
amendment banning interracial marriages stating that, “Intermarriage between whites and
blacks is repulsive and averse to every sentiment of pure American spirit. It is abhorrent
and repugnant. it is subversive to social peace.”

This is not unlike much of the rhetoric you hear from supporters to today’s federal
marriage amendment.

Of course, supporters of the current Federal Marriage Amendment will say, “That was
way back then. You can’t equate two gay guys getting married to the notion of a black
man getting married to a white woman.” However, taking into consideration the passions
and context of the times, it's not much of a stretch to believe that people such as Rep.
Roddenberry found the idea of interracial marriage just as unnatural and abhorrent then
as many today find the idea of gay marriage.

Today we look at how people such as Rep. Roddenberry felt about interracial marriage a
hundred years ago and cannot, in our wildest dreams, imagine such ignorance and
bigotry. But if Congress moves forward with this current marriage amendment, | suggest
that Americans one hundred years from now will likely fook back on this distinguished
body with equal amazement, if not disgust.

Then again, maybe not. Which brings me to my final point.

There’s been a lot of talk in this debate over what the Founding Fathers would have
thought about this issue. Let me stipulate that had the notion of gay marriage come up in
17786, it’s highly unlikely our Founders would have smiled upon it. However, Thomas
Paine, in his publication titled “The Rights of Man,” left no doubt about his position with
regard to one generation binding the hands of the next in matters of governance. He
wrote...

"Every age and generation must be as free to act for itself in all cases as the age and
generations which preceded it. The vanity and presumption of governing beyond the
grave is the most ridiculous and insolent of all tyrannies. Man has no property in man;
neither has any generation a property in the generations which are to foliow. ... Every
generation is, and must be, competent to all the purposes which its occasions require. ...
The circumstances of the world are continually changing, and the opinions of men
change also; and as government is for the living, and not for the dead, it is the living only
that has any right in it. That which may be thought right and found convenient in one age
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may be thought wrong and found inconvenient in another. In such cases, who is to
decide, the living or the dead?”

And that is the final thought | wish to leave with you today. i could be personally opposed
to gay marriage today. But | have two-year-old and four-year-old daughters who may
very well come to a vastly different conclusion 20, 30 or 50 years from now, just as we in
this room today have come to a vastly different conclusion in the matter of interracial
marriage from that of Rep. Roddenberry.

Then again, maybe they won’t. The point is, it's simply wrong for our generation to
presume to dictate via a federal constitutional amendment how future generations of
Americans address this social policy.

In conclusion, as a limited-government conservative | feel compelled to point out that this
entire problem is the result of government getting involved with the institution of marriage
in the first place. Had marriage remained in the domain of the churches and religious
institutions, this debate would be moot. The whole thing reminds me of an earlier
constitutional amendment effort to put prayer back in schools. But again, the problem
wasn't that we kicked God out, but that we allowed government in. Maybe one day we'll
learn this lesson.

Thank you for your time and the opportunity to speak here today.
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MUTH'S TRUTHS
"Finding the Rational Middle on Gay Marriage"
by Chuck Muth

When it comes to gay marriage, it's a mad, mad, mad, mad world.

on the one hand, social conservatives who for years have been lamenting the
federalization of the abortion debate, maintaining the hot social issue
should have been left to the gtates, are now all for federalizing marriage
in order to establish a national prohibition against same-sex nuptials - in
much the same way their ancestors amended the Comstitution to prohibit
alcohol.

And we all know how THAT turned out.

on the other hand - the left one, that is - we're finding born-again states'
righters in the personages of John Kerry, Teddy Kennedy, et. al. Would that
their politically convenient new-found support for states' rights extend
beyond the issue of marriage. Fat chance.

But it's the right that's driving this debate, so any reasonable compromise
solution is going to have to come out of the right. 1In order to do that,
though, one first needs to recognize that there are two polar opposite ends
within the conservative movement, as well.

On one end you'll find conservatives such as columnist Andrew Sullivan who
ocutright favor gay marriage and nothing less than gay marriage. On the
other end you have folks such as Gary Bauer who oppose even the ability of
states to recognize civil unions, let alone gay marriages.

Let's stipulate that those two extremes aren't likely to find any common

ground any time soon. So what's needed is a common-ground position which
the rational center-right coalition - that is, the rest of us - can embrace.

http://www.mail-archive.com/newsandviews@chuckmuth.com/msg00516.htmi
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And that will mean focusing not so much on defining marriage as addressing
judicial activism as a whole and preserving the core conservative principle
of states' rights.

Which brings me to The Federalist.

The Federalist is an online publication which is decidedly social
conservative in nature, but with a strong bias toward the Constitution.
They are unabashedly opposed to gay marriage and have actively opposed the
"homosexual agenda® in their publication for a long time. Their social
conservative bona fides are genuine, well-established and unimpeachable.

So when THEY say the Musgrave federal marriage amendment is the WRONG way to
go, conservatives who support it ought to sit up and take note.

"In the end, this proposed marriage amendment does little more than bandage
a lesion con a body consumed with cancer,® editorialized The Federalist
recently. "In addition, it lends a false sense of security. If the issue --
as President Bush presented in no uncertain terms -- is the imminent threat
of judicial activism (and indeed it is}, then the only constitutional
amendment we should be considering is one that addresses JUDICIAL ACTIVISM.®

Hoo-hah! Praise the Lord and pass the peas!

But the Federalist is far from alone in seeing the bigger picture in this
debate.

"The key flaw is that Mr. Bush's (marriage) amendment - like the failed
prayer amendment of two decades ago - doesn't address the core problen,
which is that an unelected judiciary is running roughshed over the plain
meaning of the Constitution, substituting its views on socio-political
issues for those of the framers and the majority of the American people,*
writes conservative columnist Jack Kelly. *"In the unlikely event that the
marriage amendment were successful, judicial overreach would be blocked in
this one area. But the fundamental problem would persist.™

Now, if you're on a religious jihad and just want to stick it gays...then
stick with the anti-gay Musgrave amendment. But if you're a true
constitutional conservative who recognizes that the problem isn't just
judicial activism in the marriage debate, but judicial activism PERIOD, then
stick with the Federalist and Kelly.

Of course, some conservatives are intent on specifically addressing the
marriage issue. If so, they might at least consider the Tarantc Amendment,
offered by "Best of the Web's" James Taranto, as a compromise compromise:
"Nothing in this Comstitution shall be construed to require any state or the
federal government to recognize any marriage except between a man and a
woman." In other words, protect states' rights without establishing a
national one-size-fits-all ban on same-sex marriage.

Of course, even Taranto's marriage-specific language won't please the
sullivans or the Bauers at the far edges of the conservative movement, but
it's certainly reasonable common ground for the rest of us in the rational
middle.

# ¥ #
Chuck Muth is president of Citizen Outreach, a non-profit public policy

advocacy organization in Washington, D.C. The views expressed are his own
and do not necessarily reflect the views of Citizen CQutreach. He may be

http://www.mail-archive.com/newsandviews@chuckmuth.com/msg005 16 . html
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National Hispanic Leadership Agenda
Opposition te a Constitutional Amendment
to Define Marriage

The National Hispanic Leadership Agenda (NHLA) urges Members of Congress to
oppose any amendment to the United States Constitution which attempts to
permanently deny marriage or the legal incidents thereof to same-sex couples by
defining marriage. An amendment of this type has serious civil rights implications
and additionally undermines the traditional right of states to regulate civil marriage.

The Constitution and its subsequent amendments were designed to protect and
expand individual liberties. If an amendment such as the currently proposed H.J.
Res. 56/S.J. Res. 26, or another like it, makes it through the process necessary to
amend the Constitution, this would be the first time in history that the Constitution
was amended fo restrict the rights of a whole class of people, in conflict with its
guiding principle of equal protection.

An amendment of this type is divisive, discriminatory and seeks to treat one group
of citizens differently than everyone else. As a community that knows
discrimination all too well, we oppose any constitutional amendment that is intended
to deny rights to any one. NHLA concurs with the sentiments expressed by Justice
Sandra Day O'Connor as stated in Lawrence v, Texas (2003), a case dealing with
gay people, "Moral disapproval of a group canno